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PREFACE. 



r 



This Handbook of Shipping Law is not put 
forward as a competitor of the text books which 
deal exhaustively with the subject. 

It is mainly intended as a handbook or epitome 
for the use of the mercantile community. We have 
endeavoured, as far as possible, to avoid techni- 
calities, and to present the subject in a manner 
which will render it accessible and intelligible to 
lay readers. 

We venture to hope, however, that it may prove 
of some slight assistance to lawyers as a digest, and 
that the comprehensive List of Cases which we have 
added may be of value to the profession. 

In writing this handbook we have used largely 
the various text books on the subject, and wish 
to acknowledge the debt we owe to Abbott's Law 
of Merchant Ships and Seamen, Kay's Shipmasters 
and Seamen, Scrutton's Charterparties and Bills 
of Lading, Marsden's Law of Collisions at Sea, 
Arnould's Marine Insurance, and several others. 

J. R. B. B. 

Sydney, R. C. B. 

February, 1898. 
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SHIPPING AND MARINE INSURANCE. 



Chap. I. 

SHIPS GENERALLY. 



In most cases where a ship is mentioned in maritime law it 
is a generic term, including every description of vessel. It 
is immaterial how it is rigged, or whether the mode of loco- 
motion he hy sail, steam, or otherwise. 

Ships, or shares therein, are included in what is known as 
personal property, and pass on the death of the owner to his 
executor or administrator. The title to a ship may be acquired 
by building it, by inheritance through the death of the pre- 
vious owner, by purchase from the legal owner, or, in some 
cases, by capture from an enemy. Purchase is of two kinds, 
either by purchase of a ship which is in actual being, i.e., a 
ship which has already been built, or by the purchaser entering 
into an agreement with a contractor to build a ship to his 
order. 

A ship resembles other forms of personal property in this, 
that the vendor cannot give a better title to it than he has 
himself ; but this general rule is subject to certain modifica- 
tions which will be dealt with in the chapter dealing with 
the duties of a master. 

Contracts entered into for the building of ships should 
provide for the interest which the builder and purchaser 
respectively acquire in the property during their construc- 
tion (^). If an agreement be silent on this subject, the Court 

(1) 8eath v. Moore, 11 App. Ca. 360, 380. Wood v. Bell, 5 E. & B. 
772, 791. 

B. B 
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looks at the whole contract and, so far as it can, gleans from 
it what the intention of the parties was, and is guided thereby 
in giving its decision. 

The rule of common law is, that no property vests in the 
purchaser of a specific thing not existing at the time the 
contract was entered into, until either the thing be completed 
and delivered, or at least completed and approved of by the 
purchaser (^). 

With regard to contracts for the bmlding of ships, however, 
the leaning of decisions is towards passing the property in 
the ship to the purchaser pending construction on a part 
payment of the purchase-money, unless the contract on the 
face of it express a contrary intention {^). 

The law on this subject seems to have first been laid down 
by Lord Tenterden in the case of Woods v. Russell (5 B. & 
Aid. 942, 946). In the judgment in that case the following 
passage occurs : — " This ship is built upon a special contract, 
and it is part of the terms of the contract that given portions 
of the price shall be paid according to the progress of the 
work, part when the keel is laid, part when they are at the 
light plank. The payment of these instalments appears to 
us specially to appropriate to the defendant (the purchaser) 
the very ship so in progress, and to vest in the defendant a 
property in that ship, and that, as between him and the 
builder, he is entitled to insist upon the completion of that 
very ship, and that the builder is not entitled to require him 
to accept any other." 

The rule as laid down in the last-cited case, although 
accepted at first with some hesitation, was finally approved 
of by the House of Lords in 1886 in the case of Seath v. 
Moore (11 App. Ca. 350). Where a contract for the building 
of a ship provides for one payment only on its completion, 
the presumption of law is, that no property passes to the 
purchaser until delivery. It must be borne in mind, not- 



(1) Clarke v. Spence, 4 A. & E. 448, 466. 
C-*) Ex parte Lamhton^ L. E., 10 Ch. 405. 
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withstanding the rule laid down in Woods v. Russell^ that, 
although payment of part of the purchase-money on a ship 
in course of construction raises a strong presumption that the 
property in the ship has passed to the purchaser, this in no 
way interferes with any lien the builder may have for any 
balance of purchase-money remaining unpaid. 

The effect of bankruptcy on contracts connected with ship- 
building is fully discussed in Ex parte Barker Q), and the 
eases referred to therein, as also in the case of Holderness v. 
Rankin (2), and is more particularly referred to later on in 
this chapter. 

A ship-builder, equally with the manufacturer of other 
chattels, warrants that the thing produced will be reasonably 
fit to perform the work for which it is constructed, provided 
the contract of purchase discloses or defines with sufficient 
clearness the uses for which the ship is intended. 

In order to bind the builder by this warranty, however, 
the contract, either directly or indirectly, must show that the 
builder was aware of the use the purchaser intended to put 
the ship to, and also that the purchaser intended to rely on 
the builder not to commit a breach of this warranty (^). 
"Where, under the contract, the purchaser is represented by 
some independent person to supervise or look after his 
interests, there, we take it, no such warranty would be 
implied against the builder. It should also be remembered 
with reference to this implied warranty that it is only implied 
against the vendor builder. There is no such implication 
against a vendor who is not also builder of the ship. Where 
a ship-builder fails to complete his contract, he is liable to an 
action in damages for breach thereof just as in other cases of 
breach of contract. What the proper measure of damages is 
for non-delivery of a ship at the time stipulated in the eon- 
tract, is fully discussed in the case of The Argentino (^). 



(1) 26 Ch. D. 510. (2) 29 L. J., Ch. 753, 761. 

(3) Shepherd v. Pyhus, 3 M. & G. 868. 
(*) 13 P. D. 191 ; 14 A. C. 519, 523. 

b2 
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The simple contract for bargain and sale of a ship by 
other than the builder does not imply any contract that 
it is seaworthy or in a serviceable condition (^). If the 
vendor, knowing of a latent defect, represents the ship as 
thoroughly seaworthy, the sale may be set aside as fraudu- 
lent (^) ; but he is not bound to disclose latent defects, 
though he must not disguise them (^). If the contract for 
sale name the ship as being of a particular description, 
a warranty is implied that it is of the description men- 
tioned (^) ; and in such a case the ship would have to be 
in existence as a ship at the time the contract was entered 
into, though it need not be seaworthy, and it might even be 
in such a position as to render it unlikely it would ever be 
re-floated or able to go to sea again. On the sale of a 
British ship, unless the contrary intention be clearly shown, 
it includes boats, guns, ammunition, small arms, and appur- 
tenances (^). Stores are included in the word appurtenances. 
The meaning attached to the word appurtenances is fully 
discussed and fixed in The Dundee (^). In the Court of 
Appeal, in that case, Lord Tenterden says : " We think that 
whatever is on board ship for the object of the voyage and 
adventure on which she is engaged belonging to the owners 
constitutes a part of the ship and its appurtenances within 
the meaning of this Act, whether the object be warfare, the 
conveyance of passengers or goods, or the fishery." In the 
Act referred to (59 Geo. 3, c. 159), the words used are " the 
ship, her tackle, apparel, and furniture." A chronometer is 
also included in the word appurtenances (^). When the 



(1) Barr v. GiUcm, 3 M. & W. 390. 

(2) Baglehole v. Walters, 3 Camp. 154. Ward v. Hobbs, 4 A. C. 13. 

(3) Baglehole v. Walters, 3 Camp. 154. Schneider v. Heath, 3 Camp. 
506. Ward v. Hobbs, 4 A. C. 13. 

(*) Bridge v. Wain, 1 Stark. 504. Shepherd v. Kain, 5 B. & Aid. 
240. Taylor v. Bullen, 5 Ex. 779. 
(5) 57 & 58 Vict. c. 60, s. 24. 
(«) 1 Hagg. 109. 
(■') Langton v. Eorton, 11 L. J. (N. S.) Ch. 299. 
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owner of a British ship becomes so by purchase, such pur- 
chase is evidenced by a bill of sale made by the vendor in 
favour of the purchaser. A British ship, whether made so 
by purchase or not, must be registered at a port within her 
Majesty's dominions, and such port is called the " port of 
registry " for that ship. On the purchase being completed, 
and the bill of sale executed, it must be registered as soon as 
possible at the port of registry ; but there are various pro- 
visions by which such transfer may be temporarily registered 
by indorsement on the ship's register, &c. Should diflBlculties 
arise after the purchase in immediately registering the bill of 
sale at the port of registry, it is advisable for the purchaser 
to take possession of the ship. Such possession is usually 
necessary to perfect his title as against the bankruptcy of the 
vendor (^). The preceding remarks with reference to the 
taking possession of a ship by the purchaser refer to a case in 
which he purchases the whole ship from the vendor ; if a 
share in a ship be purchased, it has been held that possession 
by the other owners is sufficient to transfer the property, 
provided the vendor has delivered his muniments of title {^). 
The purchaser will not be protected, however, in the purchase 
of a share in a ship, as against the bankruptcy of the vendor, 
when the vendor was in the possession of the ship prior to 
the sale, and continues in such possession after the sale has 
been effected. 

Ships are divided into sixty-four shares, and one person 
may own the whole number or only one or more of them. 

Formerly bills of sale were divided into two kinds, namely, 
the grand bill of sale, which conveyed the ship from the builder 
to the purchaser, or first owner, and the ordinary bill of sale, 
by which any subsequent sale was effected. The distinction 



(*) Monkhouse v. Hayy 2 B. & B. 114. Hay v. Fairhairn^ 2 B. & A. 
193. Bobinaon v. McDonndl, 5 M. & S. 228. Kirkley v. Hodgson, 5 B. 
& C. 688. Stapleton v. Hayman, 2 H. & C. 918. 

(') Addis v. Baker, 1 Anst. 222, Gillespie v. Couts, Ambler, 652. 
Ex parte Standtjroom, 1 Ves. 163. 
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between the grand bill of sale and the ordinary bill of sale is 
not now recognized. When a ship is abroad a perfect transfer 
may be made at common law by an assignment of what would 
formerly have been termed a grand bill of sale, and delivery 
of that, and any other documents relating to the ship, to the 
purchaser. Whether the registration of a bill of sale dis- 
penses with the necessity of taking possession has not yet 
been definitely settled. It has been contended that as the 
registration of a mortgage on a ship protects the mort- 
gagee in case of the bankruptcy of the mortgagor, so 
registration of a bill of sale would protect the transferee as 
against the bankruptcy of the transferor (^). The whole 
question seems to resolve itself into whether registration 
transfers the reputed ownership from the vendor to the pur- 
chaser. As we before stated, we know of no case definitely 
deciding the law upon this point, but the decisions in various 
cases would lead to the inference that the registered owner is 
the reputed owner (^). The owner of a ship may give a 
mortgage in statutory form over it or such share as he has 
in it. A mortgage differs, among other things, from a 
bottomry bond in that it carries security over the thing 
mortgaged by way of transfer, and the personal security of 
the mortgagor is also pledged. In the case of a bottomry 
bond the ship, or cargo, or freight is pledged without the 
pledgor incurring any personal responsibility if she do not 
arrive safely. To protect himself against the bankruptcy of 
the mortgagor, a mortgagee should at once register his mort- 
gage (^). Such registration is effected at the port of registry of 
the ship if within the British possessions ; but by sect. 39 of 
67 & 58 Vict. c. 60 such mortgage may, for foreign ships only, 
be effected as therein provided. The holder of a registered 
mortgage enjoys the same rights and privileges as a mortgagee 

(1) Abbott, 13th ed., pp. 31, 32. The Horlock, 2 P. D. 243. 

(2) Hihhs v. Ro88, L. E., 1 Q. B. 534. Mutcheson v. Oliver, 5 E. & B. 
419. Frost V. Oliver, 2 E. & B. 301. 

(») Merchant Shipping Act, 1894, s. 36. 
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ol real property has over the property mortgaged, so far as, 
the same are applicable. 

The owner may also give security under sect. 57 of the 
Merchant Shipping Act of 1894, but in this case the security 
is held to be an equitable one. In the event of the mortgagee 
taking possession in the exercise of the powers conferred upon 
him by his mortgage, he, while he holds possession, is 
owner (^), and, as such, is entitled to any freight due to 
the mortgagor (2), and that in priority to a mortgagee of 
freight (^). The mortgagee in possession of a ship does not 
acquire any right to the cargo on board the vessel, even 
though such cargo be the property of the mortgagor, unless 
such cargo is specially assigned (^). Although the mort- 
gage given over a ship and its furnishings is actually a 
security given over chattels, it does not require registration 
under the Bills of Sale Act. In the event of default being 
made under the mortgage, or even should the mortgagor do 
something which materiaUy impairs the security, the mort- 
gagee is entitled to take possession of the mortgaged ship. 
This may be done, should it be necessary, by arresting her 
in an action in the Admiralty Court (^). Having obtained 
possession of the ship, he has authority, under the 31st section 
of the Merchant Shipping Act of 1894, to sell her. Should 
it be more to his advantage, instead of selling he has the 
power to use the ship prudently and properly. He must be 
careful, however, to use it only as a prudent man would do, 
as strong opinions have been expressed that the mortgagee 
has not an unlimited right to send the ship to any place he 



(1) Keith V. Burrows, 2 A. 0. 636. 

(*) Keith V. Burrows {ante), 

(^) Brown v. Tannery L. R., 3 Ch. Ap. 597. Liverpool Marine Credit 
Co, V. Wilson, L. R., 7 Oh. Ap. 507. 

(*) LangtonY, Hort<m, 11 L. J., Ch. 299; 5 Beav. 9, 10. Collins v. 
Lamport, 34 L. J., Ch. 196, 201. 

(«) Wilkes V. Sauniony 7 Ch. D. 188. The Cathcart, 1 A. & E. 314, 
327. 
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likes, but may lawfully use it as a prudent man would use 
his own property (^). 

A mortgagee is not liable for repairs or stores supplied to 
the ship, unless on his direct authority. There is no implied 
authority arising from the registration of the mortgagee as 
owner {^). The master of a ship is not impliedly the agent 
for the mortgagee in possession. Where a transfer is made 
by way of mortgage or of assignment to trustees for sale 
under sect. 39 of the Merchant Shipping Act of 1894 and 
registered, the person to whom the transfer is made is not 
deemed the owner (^). The claim of a mortgagee is preferred 
to claims made by material or necessaries men. The reason 
for this is, that such claimants have no lien or charge on the 
res until they have actually instituted their suit. This being 
so, they naturally are postponed to all valid existing liens, 
including mortgages already registered (^). A mortgagee is 
postponed to claims for liens existing prior to the registration 
of the mortgage (*), but not to charterparties entered into prior 
to the mortgage, unless such agreements are registered (®). 
Where a person becomes mortgagee of shares in a ship, his 
only mode of taking possession thereof is by giving notice of 
the mortgage to the managing owner or the ship's husband (^), 
that is, a person who is in the position of managing owner 
without being an owner. Primd facie ^ the registered owner 
of a ship is responsible for debts contracted on behalf of the 
ship ; that is, being registered owner, the proof is on him to 
show that the person ordering the goods is not his agent, and 
therefore, if it appear that the debts were contracted for, 



(^) Marriot v. Anchor Reversionary Co,^ 30 L. J., Ch. 571, 575. 

(2) Brigga v. Wilkinson, 7 B. & C. 30. The Troubadour, L. E., 1 A. 
& E. 302. 

(3) 57 & 58 Vict. c. 60, s. 34. 

(*) The Two Ellens, L. E., 4 P. C. 161. The Pacific, B. & L. 243. 
(5) The Nymph, Swa. 16. The Heligoland, Swa. 491. 
(«) Ross V. The Tyser Line {The Celtic King), 10 T. L. E. 222. 
(7) The Maxima, 4 Asp. 21. 
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and credit given to another, the legal owner will not be 
responsible Q). The terms of a charterparty may constitute 
the charterer owner for a particular voyage or time, but in 
such a case the registered owner must have ceased to have 
authority over the ship. The crew and master must have 
become, or be, the servants of the charterer {^). 

(1) Hibbs V. Boas, L. R., 1 Q. B. 534. Frost v. Oliver, 2 E. & B. 301. 
MtUcheson v. Oliver, 5 E. & B. 419. Young v. Brandtr, 8 East, 10. 
Briggs v. Wilkinson, 7 B. & C. 30. 

(*) James v. Jones, 3 Esp. 27. Parish v. Crawford, 2 Stra. 1251. 
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Chap. II. 

GENERAL AVERAGE. 

A GENERAL average act is the intentional sacrifice of property 
generally by the master, as agent for the owners, of the ship 
or cargo, done on account of the common venture to avert 
a total loss of the whole under circumstances in which such 
sacrifice is apparently the only alternative. It differs from 
a particular average in that a general average is a partial 
loss voluntarily incurred for the common safety of the ven- 
ture, whilst particular average is a partial loss caused by a 
maritime peril. In the first case, the loss is made good by 
all parties interested in the venture in proportion to the 
interest of each in the venture (^). In the latter, the loss 
is borne by the person upon whom it falls. Cases for general 
average arise from jettison of cargo, damage to cargo from 
acts done for the general good, sale of cargo to effect repairs 
on ship, or even to raise funds for transfer of balance of 
cargo, wilful damage to ship for common good, expenses 
incurred for common good, or loss of freight for common 
good. It may be here mentioned that the finding of 
jettisoned goods confers no title upon the finder. He is 
only entitled to salvage for saving the goods recovered. 
Various opinions have been expressed by various judges on 
the question of whether salvage is a subject of general 
average or not. After carefully considering the opinions 
expressed, it seems there are some cases of salvage which 
affect only the particular article salved, and in which case, 
of course, no doctrine of general average applies. There are 

(^) Lawson, J., in BirUey v. Preagrave^ 1 East, 220. 



GENERAL AVERAGE. 11 

other cases of salvage, however, where the salvor works for 
the good of the common ventiire, as, for instance, where a 
salvor tows a ship and cargo to a place of safety ; there, we 
think, the money payable for salvage must be raised by a 
general average contribution (^). 

In cases-where salvage becomes the subject of a general 
average contribution, it is immaterial whether the consent of 
the master be previously obtained or not. It is an established 
law that general average acts can be done by other than the 
master (2). The consent of the master to salvage would, in 
general, be implied, as it is his duty to do the utmost he can 
for the saving of his ship and cargo. 

It is necessary, to enable a person to claim general average, 
that the act done should be for the general good. If it serve 
two purposes, namely, the general good and the good of a 
particular portion as well, then the question to be decided is 
whether the general good was the primary motive, as only in 
that case do the principles of general average apply (^). For 
instance, on a ship of 3,000 tons burden running ashore, the 
landing of IJ tons of specie wasTteld not to be a general 
average apt, as the primary purpose of landing the specie was 
to place it in a position of safety, and was not done for the 
purpose of saving the general cargo or the ship. The ques- 
tion as to what was the primary object is one of fact, to be 
decided from a consideration of the whole proceedings. If the 
circumstances from first to last be such as fairly constitute one 
continuous operation for the benefit of all concerned, the entire 
expenses will be brought into general average (^). General 
average acts continue only so long as the work done is per- 
formed for the good of the common venture, and so long only 
will general average apply, but the cease from the moment 



(^) Anderson v. Ocean Steam Co,^ 13 Q,. B. D. 651. 
(*) Mome's case, 12 Co. Rep. 63. 

(*) Boyal Mail Steam Packet Co, v. English Bank of Rio de Janeiro^ 
19 a B. D. 362. 
(*) M(yran v. Jones, 7 E. & B. 523. 
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tlie consideration of the general good is abandoned, and the 
work directed to the saving of such portions of the ship and 
cargo as they can reasonably hope to recover Q). Where a 
ship is stranded, and it can be got off only by discharging the 
cargo, the expense, as far as it may have been incurred for the 
benefit of all concerned, is chargeable to general average, but 
the expense of re-floating and repairing after the cargo is out 
of the ship is not usually a general average charge {^). It 
must, of course, always be borne in mind that where general 
average becomes necessary in consequence of unskilful navi- 
gation, there is nothing to hinder the contributor to the 
general average from recovering the amount he is compelled 
to pay from the shipowner, or the individual who has been 
directly guilty of the negligence causing the accident. Before 
general average can be claimed the act done must be volun- 
tary. It has been held, that where the damage or loss 
naturally followed from the position of the then existing 
state of affairs, it could not be considered a voluntary act, 
and general average could not apply (^). Should a stranded 
ship be subsequently re-flbated, and the cargo, previously to 
the re-floating, have been removed for the purpose of assisting 
in the re-floating of the ship so that she might prosecute her 
voyage, general average would apply (*), although the ques- 
tion of recovering the contribution from the owner for careless 
navigation might stiU remain. 

The authorities with regard to general average, and the 
charges to be included in it, are somewhat conflicting and 
confusing in cases where vessels have been compelled to seek 
shelter in a port of refuge. Two cases (^) are now taken to 

(1) Job V. Langtouy 6 E. & B. 779. WaltJiew v. Mavrogani, L. R., 
5 Ex. 116. -pTnp V. Halliday, 34 L. J., Q. B. 233. 

(*) Joh V. Langton, 6 E. & B. 779. Waltkew v. Mavrogani, L. R., 
5 Ex. 116. 

{^) Johnson v. Chapman^ 35 L. J., 0. P. 23. 

(*) PZwmmerv.IF*Wman,3M:.&S.482. HallettY,Wigr(jm,9G.^,^(i, 

(«) Attward v. Stllar, 5 Q. B. D. 286. Svendsen v. Wallace, 10 A. 0. 
404. 
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be the leading ones, and to have settled the unsatisfactory 
state of the law on this subject. The Association of Average 
Adjusters have so far admitted the justice of these decisions 
by assimilating their practioe to the law as laid down in 
them. 

Stated shortly, the rule seems to be that, where a ship puts 
into a port of refuge suffering from general average damage, 
and sails thence with her cargo or part of it, all port charges, 
in or out, shall be treated as general average, and in such a 
case, where the cargo is discharged for the purpose of repair- 
ing damage, the expenses of discharging, rent of warehousing, 
and reloading will also be included in the general average. 
Where the damage is not the subject of general average, but 
particular average, the inward port charges and costs of dis- 
charging will be included in the general average, and the 
other charges treated as particular average. Mr. Justice Shee, 
in the 7th Edition of Abbott, gives this as his understanding 
of the law, and he there further lays down that if the master 
sell part of his cargo to repair his ship to enable him to pro- 
secute the voyage, the sale is a general average act, there 
being no difference between such an act and the jettison of 
the cargo, as both are done voluntarily for the general good, 
and both result equally in a loss to the owner. But loss of 
time in seeking a port of refuge, and wages of crew, do not 
come within general average Q). Sometimes charges and 
expenses which would not usually be the subject of general 
average become so from the surrounding circumstances. 
Por instance, where a saving to all interested in the venture 
can be effected by adopting an unusual course, the expenses 
of adopting that course is a subject of general average (2). 
Cases may arise when it would be cheaper to tow a vessel to 
its destination rather than unload and repair her at a port of 
refuge. The expense of towing would, in such a case, be a 
subject of general average. Where damage is done to cargo 



(1) De Vaux v. SalvadoVy 4 Ad. & E. 420. 

(2) WiUon V. Bank of Victoria, L. E., 2 Q. B, 203. 
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in Gonsequenoe of inherent vice in the cargo itself, ajs, for 
instance, if cargo be damaged by pouring water on it in case 
of fire, no general average will be allowed for such of the 
packages damaged by water as had ignited, or in cases where 
the damage arose from spontaneous combustion. 

Some difficulties have occurred as to what sacrifice of ship 
or ship's material amounts to a general average act. The 
master is bound to use the ship and its material under all 
circumstances for the purposes for which they were con- 
structed, and in accordance with the contract entered into 
with the shippers. Thus, on certain voyages the master 
must risk the safety of his ship more than on others. 
A master, however, is not bound, unless it be specially pro- 
vided in his contract, to injure or destroy the ship or its 
material by putting them to other than the ordinary uses 
for which they were intended. If he exceed this, and do 
something more for the good of all, any loss or damage thus 
voluntarily incurred is the subject of general average Q), 
For instance, a ship having been stranded was got off by her 
engines, which were in consequence damaged. In this case it 
was held that the cost of repairs to engines and coal consumed 
were subjects of general average {^). All loss or damage sus- 
tained by the ship or its material from storm or perils of sea, 
not having been voluntarily incurred, will not be the subject 
of general but particular average, and must be borne by 
the owner. The following instances will show when general 
average applies^ It applies when the masts, sails, or spars 
of a ship are cut away; when the anchors or chains are 
slipped to avoid collision or stranding ; when the bulwarks 
are broken to relieve the decks of water ; when stores or cargo 
are jettisoned, and in similar cases ; but in order to allow of 
the operation of general average the loss in each case must 
have been voluntarily incurred for the common good. Care 
should be taken, however, that where it is intended to make 



(1) Birkley v. Presgrave, 1 East, 220. 

(2) The Bona, 11 T. L. E. 40. 
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•a saorifioe, and claim general average therefor, the saorifioe 
is necessary. If a mast be strained so that it is bound 
to go overboard, it is not a general average act to cut it 
down. 

In dealing with the proposition that the sacrifice of goods 
by jettison, if made for the general good, establishes the right 
to a general average contribution, the principles laid down 
in the case Fletcher v. Alexander {}) must always be borne in 
mind. The decision in that case somewhat alters the mode 
of valuing in a case of general average loss. The facts of 
that case were that a ship sailed from Liverpool to Calcutta 
with 2,000 tons of salt on board, all belonging to one merchant. 
The day after she sailed the ship struck on a bank on the 
Irish Coast, and, after 1,000 tons of the salt were jettisoned, 
she was got off, and put back to Liverpool with the remainder 
of the cargo, which was so damaged that it had to be sold, 
and only fetched 35/. On the question as to the proper rule 
for valuing the portion of the cargo jettisoned, it was laid 
down: "That the owner of goods jettisoned is to be indemni- 
fied against loss ; but he is not to be a gainer by the sacrifice 
of his goods for the general benefit. He is not to be put in 
a better position than those whose goods have not been 
jettisoned." It was further laid down that it was the duty 
of the adjuster to ascertain what would have been the value 
of the goods jettisoned if they had not been thrown overboard 
but had arrived with the rest of the adventure. If he come 
to the conclusion that the cargo which was jettisoned would 
have arrived in as damaged a state as the cargo which was 
not jettisoned, then he must assess the value of the goods 
jettisoned at the same value as the goods which remained on 
board the ship." The proposition contained in this case 
seems to be reasonable and equitable. The only point which 
would seem to call in question the principle involved is that 
through the jettison of the cargo, which on arrival at the port 
of destination would have been valueless, the ship itself may 



(0 L. R., 3 0. P. 375. 
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have been saved. At first sight one would feel inclined to 
say that the ship, being saved, should in some way contribute 
to recoup the merchant for the sacrifice of his cargo. The 
law as laid down in this case does not in a general way inter- 
fere with the proposition that where goods are sacrificed for 
the general benefit, such sacrifice is considered a general 
average act ; the only thing is that the value to be put upon 
the goods sacrificed for such general average act is the value 
which the goods so sacrificed would have brought had they 
reached the port of destination if no such sacrifice had taken 
place. For the purpose of general average and insurance, 
freight is held to be earned when the vessel is ready to receive 
and the cargo ready to be delivered on board the ship (^). In 
stating this it must be remembered that this rule with regard 
to freight only applies for the purpose of general average and 
insurance. The subject of freight apart from average and 
insurance is dealt with fully in a future chapter. 

The sacrifice of deck cargo is not ordinarily the subject of 
general average (^). Lord Bramwell, in the case of Wright 
V. Marwood{^)y mentions two exceptions to this rule, namely, 
the case of deck cargo on coasting vessels, and those cases 
where by custom the deck cargo is one customary in the 
trade. In that judgment he says the two exceptions pro- 
bably resolve themselves into one, from which we infer that 
the exception in favour of deck cargo carried on coasting 
vessels is founded on custom, and where there is no such 
custom deck cargo on coastal vessels, if jettisoned, is not the 
subject of general average. It may be made the subject of 
general average by express agreement (^). 

The York Antwerp Eules of 1890, and the Underwriters' 
Association Eules of 1891, exclude deck cargo from general 
average. In a recent case it was held that cargo, even although 



(1) Tonge v. WaU, 2 Str. 1251. 

(2) Mill^ V. TitheringUm, 30 L. J., Ex. 217. 
(8) 7 Q. B. D. 67. 

(*) Johnson v. Chapman^ 19 0. B., N. 8. 663, 
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stowed in a deck-house, or any structure above deck, could 
not be considered otherwise than on deck (^). 

The proper place and time for an adjustment of a general 
average is at the port of destination or the termination of 
the voyage (2). If the voyage be justifiably broken, the port 
where it then terminates is the place for the adjustment, and 
the same will then be made according to the law and the state 
of facts existing at such port (^) . Although this is the law with 
regard to general average adjustments, it must always be 
borne in mind that British contracts entered into with 
British subjects are regulated and decided according to 
British law, and that unless, for instance, in a policy of 
insurance, it be specially provided that the rights of the 
parties are to be regulated by the law of foreign adjustments, 
they are not to be so determined (^). Where the average 
loss has occurred at the end of the voyage, whether such 
voyage be a broken one or not, the master should note his 
protest, and subsequently have same extended. The average 
adjuster is usually appointed by the master or owner, but he 
Diay by consent be appointed by both parties. An average 
agreement should then be drawn up, and on the consignees 
signing the same and giving the necessary security, or paying 
the required deposit, the cargo should be handed over to 
them. The shipowner, or the master as his agent (^), is the 
person who has the whole arrangement of the adjustment in 
his hands. Although it is usual to appoint the adjuster at 
the terminal port, yet there is no compulsion on the master 
or owner to do so — he may be appointed at any other place. 
Confusion has arisen sometimes by confounding the average 

(^) Royal Exchange Shipping Co, v. Dixon, 12 A. C. 11. 

(2) Fletcher v. Alexander, L. E., 3 C. P. 375. Lloyd v. Guihert, 
L. E., 1 Q. B. 115. Simonds v. White, 2 B. & C. 805. Harris v. Scara- 
manga, L. E., 7 C. P. 481. The Brigella, (1893) P. 202. Hill v. Wihon, 
4 C. P. D. 329. 

(^) Mavro v. Ocean Mar, Ins, Co,, L. E., 9 0. P. 595. 

(*) Hick V. The London Assurance, 12 T. L. R. 117. 

(«) Crooks V. Allen, 5 Q. B. D. 38. 

B. C 
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statement with the aotual settlement and adjustment of 
general average contributions. The difference is clearly 
pointed out in The Wavertree v. Love and another (^), where 
the judge says " the preparation of a general average state- 
ment which did not bind the shippers was not * the adjust- 
ment ' of general average." 

The master has a right of action at common law, as well as 
a lien on the cargo, for the amount of the general average charge 
attaching thereto (2), but at one time he was responsible for 
the expenses of enforcing his lien, such as storing the goods, &c. 
Now, by 57 & 58 Vict. c. 60, ss. 492 to 501, provision is 
made by which he is relieved from such liability. Care must' 
be taken not to demand too large a deposit, or too great a 
security (^). Should he do so, the consignee is entitled to 
demand delivery on making a sufficient offer, and acquires a 
right of action in the event of such demand being refused if). 
Should the average adjuster be not appointed by both parties, 
his findings, both as to law and fact, may be disputed, as the 
adjustment can only be enforced by legal process. Where 
the average adjuster is appointed by both parties, it is usual 
to make his decision final in the matter. The persons 
who contribute to a general average adjustment are all who 
possess any interest in the venture; but the wages of the 
master and crew, wearinar apparel, personal jewellery, and 
baggage of passengers afe excepted from general av;rage 
contribution. To these exceptions may be added money lent 
on bottomry or respondentia. Where a ship is ransomed, 
the wages of master and crew contribute in a general average 
adjustment. The owners contribute according to the value 
of the ship, stores, and material at the end of the voyage, 
and the clear amount of the freight or earnings of the voyage 



(1) 13 T. L. R. 419. 
(*) Cargo ex Galam, B. & L. 167. 

(s) Huth V. Lamjport, 16 Q. B. D. 442. The Energie, L. R., 6 P. 0. 
306. 
(*) Miedhrodt v. Fitzania {The Energte)y 2 Asp. Mar. L. C. 355. 
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after deducting the wages of the master and creiy, and other 
expenses immediately connected with the venture. The 
cargo is valued and contributes at the clear price it would 
have brought at the port of destination. An exception to 
this last rule occurs where the ship, from misadventure, is 
compelled to return to its port of lading. In such a case, if 
the average be immediately adjusted, the goods only con- 
tribute according to the invoice price. Por the purpose of 
valuing repairs, or replacement of any of the ship's tackle, the 
rule is, that new material supplied is held to be of greater 
value than the material replaced, and one third is accordingly 
deducted as the difference in value between the old and the 
new material and also the expense of replacement. The various 
underwriters' associations have themselves made full pro- 
visions for dealing with this last item. This rule does not 
apply to loss from particular average (}), 

As to average adjustments, and the value to be placed 
upon the various contributing interests, the student is referred 
to books more particularly dealing with average adjustments, 
whete this extensive subject will be found exhaustively 
treated. 



(^) Henderson Bro8,Y. Shankland- and Others^ 1 Com. Gas. 252 ; afi&rmed 
0. A., Mar. 9, 1896; 12 T. L. R. 250, 251. 
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Chap. III. 

PARTICULAR AVERAGE. 

Particular average is a term of comparatively recent com- 
mercial usage, owing its origin to the business of marine 
insurance, and used to express a certain marine insurance 
loss. 

It denotes such loss or damage, short of total loss, as is acci- 
dentally caused to the subject insured by the perils insured 
against. It is distinguished from general average in that the 
damage done is unintentional. It is also to be distinguished 
from what is called " particular charges," as these are voluntary 
charges incurred in saving cargo or ship (^), and it has nothing 
to do with petty average — a term applied sometimes in bills 
of lading to small charges in the course of a voyage, such as 
common pilotage, tonnage, light money, beaconage, anchor- 
age, ordinary quarantine, river charges, signals, and a number 
of other dues or charges, the conditions for the payment of 
which are usually provided for in that document. General 
average exists for the adjustment of differences between the 
shipowner, the shipper, and, if the property be insured, the 
insurers ; whilst particular average exists for the adjustment 
of differences between the owner, whether of ship or cargo, 
and the insurers. A salvage loss occurs in a case where 
there has been an absolute or constructive total loss which 
has been diminished by salvage. It is not intended to go 
further into this subject here, as it is exhaustively discussed 

(^) Kidston v. The Empire Mar, Ins, Co., L. R., 1 0. P. 535. 
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in the chapter on Marine Insurance. Before closing the 
chapter, however, it may be useful to refer to the expres- 
sions frequently made use of in policies of insurance, namely, 
"warranted free from average,'' or "warranted free from 
average unless general." The former means that the under- 
writer is only liable for total loss; the latter, that he is 
exempt from liability for anything less than a total loss, 
except it be of the nature of general average. 
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Chap. IV. 

DUTIES OF MASTER. 

In every agreement entered into between shipowners and 
shippers there are certain obligations, either expreased or 
implied, upon the owners or their agents. These obligations 
are called warranties. If not expressed, there is always an 
implied warranty, except in time policies of insurance (^), 
that the ship is seaworthy (2). By this it is meant that at 
the time the ship starts on her voyage, she is in all respects, 
as to stores, machinery, coals (^), furnishings (sometimes 
called furniture), rigging, sails, crew, hull, &c., fit to complete 
and to encounter the ordinary perils incident to the voyage 
intended (^). A ship may be seaworthy as to one voyage 
and still unseaworthy as to another (^). The amount of sea- 
worthiness required varies in accordance with the perils 
likely to be encountered during the voyage in contemplation. 
It was held in one case that leaving a port-hole open before 
the voyage commenced, through which water came and 
injured the cargo, did not come under the term "faulty 
navigation,'' but imseaworthiness. Had it been left open 
after the voyage commenced, the verdict would have been 
otherwise (^). There is another case deciding that if the 

(^) Gibson v. Small, 4 H. L. 353. Thompson v. Hopper, 6 E. & B. 
174, 397. 

(3) Dohell V. S,S. Eossmore Co,, Ltd,, 11 T. L. E. 501. 

(3) Ballantyne v. Mackinnon, 12 T. L. R. 608. 

(*) The Merchants^ Trading Co, v. The Universal Mar, Ins, Co,, L. R., 
9 Q. B. 596. Dixon v. Sadler, 5 M. & W. 405. 

(*) Annen v. Woodman, 3 Taunt. 299. Gibson v. Small, 4 H. L. 353. 

(«) Dohell V. S,S, Eossmore Co,, Ltd., 11 T, L. R. 501. 
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port-hole were in a place where it could be safely left 
open from time to time in good weather, and damage was 
done to cargo through its not being shut in bad weather, 
the damage resulted from negligence and not unseaworthi- 
ness (^). The non-fixing of moveable bulwarks was held to 
be negligence and not unseaworthiness (^). The warranty 
of seaworthiness does not extend beyond the ship being 
seaworthy at the commencement of the voyage. There is 
no warranty that she will continue so during it or up till its 
termination. All that is required is, as before mentioned, 
that she be seaworthy at the commencement (^). Where a 
ship, shortly after leaving port, discloses a state of unsea- 
worthiness, for instance, where she springs a leak, and the 
tmseaworthiness cannot be accounted for by showing that she 
has encountered any extraordinary peril, or that it is the 
result of injury caused by a peril insured against, a presump- 
tion of fact is raised that the ship was imseaworthy when she 
commenced the voyage. When an action is brought, and 
unseaworthiness at the commencement of the voyage is raised 
as a defence, the onus of proof lies on the person setting it 
up (*). The one exception to this rule has just been referred 
to, viz., the case of a ship proving unseaworthy from no apparent 
justifiable cause immediately or shortly after leaving port. 

Too much stress cannot be laid upon the fact that the ship 
must be seaworthy, *.e., in a fit state to complete the voyage 
contemplated before she starts. The mere fact that she is 
able to leave the port apparently staunch does not make her 
seaworthy if she be not actually in a fit state to complete the 
voyage in contemplation. Should the underwriters be awt^re 
of certain defects as to seaworthiness, for any particular 

(1) Steel V. The State Line S,S, Co,, 3 A. 0. 72. 

(2) Hedley v. The Pinkey and Sons S.S. Co,, Ltd,, 10 T. L. E. 347. 
{^) Bermon v. Woodbridge, 2 Doug. 788. Holdsworth v. Wue, 7 B. & 

C. 794. Redman v. WiUon, 14 M. & W. 476. 

(*) Watson V. Clarice, 1 Dow, 336. Pickup v. The Thames and Mersey 
Ins. Co,, 3 Q. B. D. 694. Munro v. Vandum, 1 Park, Ins. 469. Wilson 
V. Jmes, L. B., 1 Ex. 193. 
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voyage, and yet with this knowledge accept the insurance 
upon the ship, the impKed warranty will be satisfied if the 
vessel is made as seaworthy as she is capable of being under 
the circumstances (^). The whole question of unseaworthiness 
is one of fact f*), and it is immaterial whether the defect relied 
upon be such as is latent or patent (^). As against an insured 
shipper great injury may be done to him in consequence of a 
breach of this warranty by the owner. The shipper can 
hardly be supposed to satisfy himself before shipment whether 
the vessel be seaworthy or not. Even a most prudent man 
would feel himself justified, on seeing a ship placed upon the 
berth, in believing that she was seaworthy. Hard as it may 
appear, however, should a shipper ship cargo on an un- 
seaworthy vessel, as between himself and the underwriter he 
cannot recover under his policy (^). Should an intending 
shipper discover the ship to be unseaworthy, he may refuse 
to put his goods upon her, although he may have contracted 
to do so (^), and should he have placed the goods upon the 
ship he may unload her and recover loading and warehouse 
expenses from the owners (^). Should the ship sail in an 
unseaworthy state, such unseaworthiness being imknown to 
the shipper at the time she starts, and the ship be lost, or 
damaged, or become the subject of salvage through such 
unseaworthiness, the shipper can recover the amount of hi* 
loss from the owner, and refuse to pay any contribution 
for general average for any loss the shipowner may have 
suffered (^). Although this warranty of seaworthiness is 

(') Burgess v. Wichhamy 33 L. J. (N. S.) Q. B. 17. Olapham v. 
Langton, 2 M. L. 0. (0. S.) 54. 

(«) Foster v. Alvez, 3 Bing. N. 0. 892. 

(3) Redhead v. Midland Co., L. E., 2 Q. B. 412. The Glmfruin, 10 
P. D. 103. 

(*) Daniells v. Harris , L. R., 10 0. P. 1. 

(*) Stanton v. Richardson, L. R., 7 0. P. 421. 

(®) Richardson v. Stanton, L. R., 7 0. P. 421. 

n The Qlenfruin, 10 P. D. 103. KopitoffY. Wilson, 1 Q. B. D. 377. 
Cohn V. Davidson, 2 Q. B. D. 45o. Steel v. State Line S.S, Co,, 3 App. 
Ca. 72. 
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implied as against the shipowner, he may, by a covenant or 
condition in his contract, contract himself out of it. Imme- 
diately on the receipt of cargo by the master his responsi- 
bility for its safety and due delivery commences. Should 
the bill of lading contain express terms as to the manner of 
delivery, these must be strictly complied with in order to 
relieve the master from responsibility. When the bill of 
lading is silent as to delivery, there must be an actual 
delivery to the holder of the document or his agent. In 
giving delivery to the master, it does not generally constitute 
it to take the goods to the ship's side and leave them there, 
but if, whilst there, the servants of the master use the ship's 
tackle to hoist the goods aboard, the delivery would be held 
complete so soon as the goods were attached to the ship's 
tackle, and the master becomes responsible for the safety of 
the goods and the negligence of his servants from that time Q) . 
Once the responsibility of the master begins, it is his duty to 
provide protection for the property intrusted to his care. If 
the crew be overpowered after he has taken delivery and the 
goods stolen from the ship, even while in port, or lying in a 
river, the master and owners will be responsible {^). Unless 
exempted by special agreement, it is the duty of the master to 
provide suitable tackle for loading and unloading goods com- 
mitted to his care, and if any damage be done to the cargo in 
stowing it after it is on the ship the master is responsible (^). 
It is also the duty of the master to provide suitable dunnage 
according to the quality and nature of the cargo. Dunnage 
is a technical term, meaning pieces of wood placed against the 
sides and bottom of the hold to keep the cargo from being 
damaged by slight leakage, &c. (*). In stowing cargo, core 
must be taken to keep separate articles whose close proximity 
to each other would cause damage (^). 

(^) Holman v. Dasnieres, 2 T. L. R. 607. 

(2) Bich V. Kneeland, Hob. 17; 2 Cro. 330. 

H GoffY. Clinkard, cited 1 Wils. 282. 

(*) The Oqumdo, 3 Asp. Mar. Law Cas. (N. S.) 558, 561. 

(«) Wellwood, p. 29. 
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The master should be careful not to overload the ship Q), 
He must not take on board anything (2), or do, or omit to do, 
anything (^), by which the ship, the cargo, or any portion of 
it may be liable to forfeiture, or even to detention, by the 
government (*). With a view to enabling the owners to 
recover demurrage, or damages by way of demurrage, the 
master should, where no particular date is fixed in the charter- 
party, notify the charterers when the ship is ready to begin 
loading (*). It should always be borne in mind that where 
a special contract exists the conditions contained in that 
contract bind the parties however hard or arbitrary they may 
be, even if contrary to custom. Immediately the cargo is 
stowed, and the ship ready to begin the voyage, the master 
should forthwith obtain the necessary clearance or permission 
to saU from the proper officials, pay necessary port and 
other charges, and, without unnecessary delay, commence the 
voyage (^). When there is a condition in the charterparty 
that the ship shall sail with convoy, that is, under the control 
or protection of a ship or ships of the government appointed 
for the purpose, or when the charterparty contains any other 
condition, such conditions must be strictly complied with, as 
non-compliance may vitiate an insurance on the ship or cargo, 
and render the owner liable for any loss sustained (^). 

The subject of convoy is fully dealt with in the 13th 
edition of Abbott, pages 396 — 405. 

When the voyage is commenced, the master must prosecute 
it without unnecessary delay, intentional deviation, or stoppage 
at any intermediate port. Circumstances may arise which 
excuse his non-compliance with any or all of these duties. 

(1) 2 Magens, p. 102, Art. 127. 

(2) The Helene, B. & L. 415, 429. 

(3) Horneyery. LusMngton, 15 East, 46. Oswell v. Vigne, 15 East, 46. 
(*) Blahie v. Stembridge\ 28 L. J., C. P. 329. Sack v. Ford, 32 L. J., 

C. P. 12. 

(**) Stanton v. Austiriy L. R., 7 P. C. 651. 

(6) The Wilhelm, 2 M. L. C. (0. S.) 343. 

C) Sanderson a%d Others v. Btiaher, 4 Camp. 54, in notes. 
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For instance, it may become necessary to repair the ship in 
consequence of damages caused by accident or perils of the 
sea, or by the compulsion of an enemy, or a mutinous crew (^). 
He would also be excused in the event of deviation to avoid 
capture or to rescue shipwrecked persons {^). The test as to 
whether a deviation is justifiable or not is this, is it such an 
act as a reasonable man in the exercise of sound judgment 
would do ? Where, by stress of weather, a ship is driven out 
of her course, and enters some port other than the port of 
destination, the master is not bound to return to the point 
from which she was driven, so as to escape liability for devia- 
tion (^). A ship may, without the master incurring liability 
for deviation, call at ports or places resorted to on long voyages 
for supplies, &c., when the custom to do so is established. 
Extremely complex questions of law have arisen on this 
subject. The master should bear in mind that unjustifiable 
deviation vitiates the policy of insurance from the moment 
the deviation begins, but such vitiation does not relate back 
to loss which has happened prior to the deviation (**) . If, how- 
ever, another voyage be begun than was insured for, but which 
covers part of the space to be travelled, on the voyage insured, 
the voyage is held never to have begun, and no loss is re- 
coverable. The fact that the deviation in no way contributes 
to the loss does not affect the position (*). Any unusual, 
extraordinary, or unnecessary delay in the commencement or 
prosecution of a voyage, unless excused by just cause, amounts 
to a deviation and discharges the underwriters' liability {^). 
No deviation for the saving of property only is justifiable, 
but deviation for communicating with a ship in distress does 
not amount to such a deviation as would void the policy of 
insurance, because it is held justifiable that, a ship being in 



(1) Elton V. Brogdeuy 2 Str. 1264. 

(2) The San Roman (1875), L. R., 5 P. C. 301, 305. 

(3) Delaney v. Stoddart, 1 T. R. 22. 

(*) Green v. Youngy 2 Salk. 444. Hare v. Travis, 7 B. & Cr. 14. 
(*) Hartley v. Buggin, 3 Douglas, 39. Mount v. LarkinSy 8 Bing. 108. 
(«) Hartley v. BuggiUy 3 Douglas, 39. 
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distress, another may go to her assistance lest danger to life 
be involved (^). A deviation which is justifiable at one period 
may be rendered unjustifiable by continuing the deviation 
further than is actually necessary, or by delaying during a 
deviation which otherwise would have been justifiable {^), 

Any act done by way of salvage, or otherwise, other than 
the saving of life, which delays the voyage, has been held to 
be a deviation. So it is a deviation to take a vessel in tow {^). 
Where a vessel is insured to several ports of discharge, but 
the ports are not named in the policy in the order in which 
they are to be visited, she must visit them in the geographical 
order in which they occur from the port of departure (*). 
Should they be named they must be visited in the order 
specified. It is not necessary that the ship should visit all 
the ports named. She may omit such as she pleases, but 
those she does call at must be visited in the order named (^). 
She cannot revisit them or come back on her tracks. Any 
departure from these rules is a deviation unless authorized by 
custom. A port has been defined to be " a place resorted to 
by shipping for the discharge and loading of cargo " (^) . The 
limits of most well-known ports are usually defined, and, 
failing such definition, what is usually considered " the port 
of the place " is held to be " the port." The power of the 
master to dispose of cargo is dealt with in one or two leading 
cases, but it is difficult to lay down any general rule for his 
guidance (^). He has, under very exceptional circumstances. 



(^) Scaramanga v. Stamp, 5 0. P. D. 295. 

(«) Phelps v. Hill, (1891) 1 Q. B. 605. 

(3) Leduc V. Ward {18SS), 20 Q. B. D. 475, 481. 

(*) Scaramanga v. Stamp, 5 0. P. D. 295, 299. 

(«) Beataon v. Haworth (1796), 6 T. E. 531. Clason v. Simmonds 
(1741), 6 T. E. 533. 

(6) Sea Ins. Co, v. Gavin (1829), 4 Bligh (N. S.) 578. Harroiver v. 
Hutchinson (1869), L. E., 4 Q. B. 523; 5 Q. B. 584. 

C^) The Australian Steam Nav, Co, v. Morse, L. E., 4 P. C. 222. The 
Atlantic Mutual Ins, Co, v. Huth, 16 Ch. D. 474. Acatos v. Burns, 
3 Ex. D. 282, 291. Tronson v. Dent, 8 Moore, P. C. C. 419. 
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the right to dispose of cargo without consulting either the 
owner or agent (^). In dealing with this question, it must 
be home in mind that the primary duty of the master is 
to convey the cargo to its destination, and he is directly 
the agent of the owner for this purpose. His agency for any 
other purpose arises only by virtue of necessity. When the 
necessity arises, he should, if possible, communicate with the 
owner of the cargo ; if he cannot do this, then with his agent, 
from whom he should ask instructions. For this purpose, 
letter, telegram, cable, or the most expeditious means of 
communication, should be adopted. If communication be 
impossible, it is then his duty, in the exercise of the sound 
discretion of a reasonable and prudent man, to safeguard the 
interest of each individual cargo-owner {^). It is not necessary 
to deal with each particular portion of the cargo in the same 
way if a different method of treatment will be more advan- 
tageous in the case of certain portions of it. Each portion 
must be treated in the most profitable manner. For instance, 
perishable goods would probably require different treatment 
from imperishable. It has been held that, although a vessel 
had become a total wreck, and therefore unable to prosecute 
her voyage, and the sale of the goods would be the most 
beneficial course in the interests of the owners of the cargo, 
still the master would not be justified in selling if he had 
reasonable opportimities of transhipping or storing it, and 
waiting for directions from the owners of the cargo (^) . If it 
be possible to convey cargo to its destination in such a state 
that it would still retain its individuality, whether it be 
perishable or not, the master would not be justified in selling 
the same without the consent of the cargo-owners. If the 
difficulty be only connected with the carriage of the goods, 

(1) The Australian Steam Nav. Co. v. Morse, L. E., 4 P. C. 222, 230. 

(2) Christy v. Row, 1 Taunt. 313. 

(3) Maclachlan, 4th ed., p. 161. Freeman v. East India Co., 5 B. & 
A. 617. Cannan v. Meahurn, 1 Bing. 243. Atlantic Mutual Ins, Co, 
V. Huthy 16 Ch. D. 474, 481. Wilson v. Millar, 2 Stark. 1. Van Omeron 
V. Dowicky 2 Camp. 42. 
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the captain would not be justified in disposing of them, and 
any purchaser from a captain under those circumstances 
acquires no title as against the owner (^). The master has 
power to tranship (^), but there is no obligation on him to do 
so (^). He has power to sell a portion of the cargo when he 
cannot otherwise raise funds to effect the necessary repairs to 
the ship, in cases where the repairing is the best means of 
bringing the remainder of the cargo to its destination. He 
may sell a portion of the cargo to raise sufficient funds to 
convey the remainder to its destination. He cannot, however, 
sell the whole cargo for the benefit of the ship only, but he 
may hypothecate it all (^). 

Should the ship be lost on the voyage after part of the 
cargo has been sold to effect repairs upon the ship, the ship- 
owner is responsible to the cargo-owner for the money raised 
on the cargo (^). Apart from what has been stated on this 
subject, a captain has power to sell cargo under certain 
circumstances (^), but so strong are the cases against his 
exercising the right, and so difficult is it to decide where the 
extreme necessity arises to justify him, that we incline to the 
opinion that in no case should a master sell cargo without 
the consent of the owner or agent, unless he be in a position 
to prove that if he had waited for instructions from the 
cargo-owners the delay would have occasioned disastrous 
loss to them, if not the absolute perishing of the goods. 
In all cases the proof is on him that the circumstances 
warranted the sale, and where he sells under circumstances 
which do not warrant him doing so, he is not the agent for 
the cargo-owner in such sale. It is only by virtue of being 
agent for the cargo-owner that he could give a title, and, 



(1) Freeman v. East India Co., 5 B. & Aid. 617. WiUon v. Dickson j 
2 B. & Aid. 2. 

(2) Blasco Y. Fletcher, 14 C. B. (N. S.) 147. 

(3) Benson v. Chapman^ 2 H. L. Cas. 696, 720. 
(*) The Gratifudine, 3 Robs. Ad. Rep. 240. 

(5) Campbell v. Thompson, 1 Stark. 490. 

(6) The Hamlwrg, B. & L. 253. 
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therefore, where he sells without having a title in himself as 
agent for the cargo-owner, he cannot, in favour of the pur- 
chaser, bind the cargo-owner. There is one exception to this 
rule, and that is where the sale takes place in a country 
where the law of that country is that the captain selling 
under such circumstances has the right to confer a good 
title (^). The master's duty, when the necessity arises for 
him to deal with the cargo, may be shortly stated as foUows: — 
First, he should apply and wait for instructions, then he should 
deposit or tranship, and finally, as a last resource, sell. 
Should the goods be transhipped or forwarded at an increased 
freight or cost over the original freight, the cargo-owner 
must bear the loss if it be proved that the course adopted 
was the best under the circumstances {^). Daring the voyage 
the master must take every care of the cargo. He should 
see that it is properly aired and ventilated if the nature of 
the cargo require it (^). He is not responsible for the injury 
caused by leakage arising from perils of the sea ; but should 
a leak arise from the want of care on his part, he is held respon- 
sible. There is one case which decides that where the leak 
was caused through rats, and no cats were kept on board the 
ship, he was responsible, although otherwise it was found 
that every care had been taken (^). But another case decides 
that, under similar circumstances, where the rats came on 
board without any default of the master, he was not re- 
sponsible (^). A master is held responsible for cargo stolen 
or embezzled on board ship (^). Should the cargo be damaged 
from any cause, whether from inherent vice or otherwise, it 
is the duty of the master, so far as he can, to prevent the 
damage increasing (^) — to put it shortly, he must take the 






Cammell v. Sewell, 29 L. J., Ex. 350, 
Blasco v. Fletcher^ 14 C. B. (N. S.) 147. 
Davidson v. Owynne, 12 East, 381. 
Dale v. Hall, 1 WHs. 281. 
Hamilton v. Pandorf, 12 A. 0. 518. 
Eoccus, Not. 40. Wellwood, tit. 9, p. 30. 
Notara v. Hendersony L. R., 7 Q. B. 225. 
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same ordinary and reasonable care of the goods entrusted to 
him as a reasonable person would take of his own (^). Where 
a ship in an unseaworthy condition reaches a port or other 
place where she can be repaired, it is the duty of the master 
not to allow her to leave that place until she is made sea- 
worthy as far as she can be in the place, and under the 
existing circumstances {^), Should a ship be unable to enter 
the named port of discharge unless she is lightened, or 
waits for spring or other tides, it is the duty of the master to 
follow the custom of such port (^), and if there be no custom, 
to wait for the tide (*). 

These provisions, however, are subject to the conditiofl that 
the shipowner had reasonable means of knowing of the diffi- 
culties which she was likely to encounter in sailing for the 
port. When a ship has reached the port of destination and 
been safely moored or anchored there, the master should do 
all that is required by the Customs, or other authorities, to 
enable him, so soon after arrival as possible, to be in a position 
to hand over the cargo to the holders of the bills of lading (^), 
unless in the meantime he has received notice of stoppage in 
transitu. How he should act on receipt of such a notice is 
fully dealt with in the chapter in this book on the subject of 
Stoppage in Transitu, If the holder of a bill of lading do 
not within a reasonable time take delivery of the goods, the 
master may land and store the same. In such a case he is 
entitled to a lien on the goods for recovery of his reasonable 
charges (^). There is generally a condition in a charterparty 
or bill of lading providing for the time when the responsibility 
of the master ceases in respect of cargo placed in his charge. 

(1) Lauri v. Douglas j 15 M. & W. 746. 

(2) Worms V. Storey (1855), 25 L. J., Ex. 1. 

(3) HilUtrom v. Gihaon, 3 M. L. 0. (0. S.) 362. 

(*) Parker v. Winlo (or Wiiil(yw), 7 E. & B. 942. Bastifell v. Lloyd, 
1 H. & C. 388. The Alhambra, 5 P. D. 256. 

(5) The Stettin, 14 P. D. 142. Olyn v. The East and West India Dock 
Co,, 5 Q. B. D. 129 ; 7 A. C. 591, 610. 

(*) Houlder v. General Steam Navigation Co,, 3 F. & F. 170. 
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Should this not be provided for, the law of the land where 
the discharge takes place, the custom of the port, and the 
usage of particular trades, will be applicable (^). The case 
Petersen v. Freehody ij) decides that where the contract states 
that delivery is to be given on board a lighter, there is no 
obligation on the master to assist in stowing the cargo on the 
lighter. The master has a lien for any unpaid freight due 
by one person over all goods conveyed on the same ship for 
that person (^), unless the charterparty or bill of lading 
specially deprive him of such lien. He must be careful not 
to lose any lien he may have by parting with the possession 
of the goods, or otherwise, because when once a lien is lost it 
cannot be recovered. Considerable doubts have arisen as to 
whether a lien is lost by a master warehousing the goods (*). 
The difficulty which presented itself seems to have been that 
by the warehousing a new lien was created in the warehouse- 
keeper. 

We are unable to see how the difficulty arises from this 
cause, as there may be, and frequently are, two liens on the 
same goods at the same time. A person having a lien still 
retains it though he part with the goods to his agent to 
collect the amount due under the same. A master may have 
a lien on the goods for freight, and whilst he so holds the 
goods a new lien may be created in consequence of a general 
average act. In the event of goods not being claimed within 
a reasonable time, we think the master is perfectly safe in 
landing and warehousing the goods, and appointing a ware- 
house-keeper his agent for collecting the amount due under 
his lien (^). In the United Kingdom and its Dependencies 
no difficulty need arise on the question of lien, and the 
master's liability to lose it from warehousing the goods. It 



1) BudgeU v. Binnington, (1891) 1 Q. B. 35. 

*) Petersen v. Freehody, 11 T. L. R. 459. 
[3) Godergeen v. Flight, 6 East, 622. 
[*) Mors le Blanch v. Wilson, L. R., 8 C. P. 229, 239. 
[*) Erichson v. BarJctvorth, 3 H. & N. 601, 894. 

B. D 
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is specially provided for under the 68th section of the 
Merchant Shipping Act Amendment Act, 1862, that the 
shipowner may, hy taking certain precautions on warehous- 
ing goods, still preserve his lien on the cargo for such charges 
as they were suhject before the landing thereof. This Act is 
repealed by 57 & 58 Vict. o. 60, and the same provisions, or 
nearly so, are re-enacted by the repealing Act. If freight 
owing be paid to the warehouse-keeper, the shipowner can- 
not recover the same from the assignee. It is advisable 
for a foreign-going ship, on entering a terminal port, or 
where compelled by extent of injury to seek a port of 
refuge, or where the ship has met with rough weather 
during the voyage, in the interests of the owner and shipper, 
to appear before a notary and cause a protest to be entered. 
This may be afterwards extended, if it be found on an exami- 
nation of the cargo or ship that any damage has been sus- 
tained by both or either. Protests are often of great utility 
in matters connected with proceedings for the adjustment of 
insurance losses and the calculation of averages. They axe 
not received as evidence in British Courts, but are in foreign. 
Should two people present bills of lading for the same goods 
at the same time it is the duty of the master, before parting 
with the goods, in order to protect himself and the owners, 
to take an indemnity, or he may interplead, and the last 
course, though more expensive and complicated, is the safer 
for him to adopt (^). 

Where a ship is sunk within the limits of a harbour or 
port so as to cause obstruction to the navigation, a responsi- 
bility is still on the owners to remove it. If this be not done, 
the harbour authorities may do so at the expense of the 
owners (2). This power is given by the Harbours, Docks, 
and Piers Clauses Act, 1847. Some difficulty has arisen in 
construing sect. 56 of this Act. The expense of removal and 

(1) White and Others v. Furneaa and Others, 11 T. L. E. 129. 

(2) The Earl of Eglington v. Norman, 3 Asp. M. L. C. (N. S.) 471. 
The Eiver ]Vear Commissioners v. Adamson, 2 A. C. 743. 
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Kghtening, &o., if such removal be effected by the harbour 
authorities, is to be repaid by the owner. Who the owner 
referred to is, whether the owner at the time the vessel is 
abandoned or wrecked, or the owner at the time the removal 
is effected, has been the subject of considerable litigation. 
It is now decided, however, that the owner referred to is the 
owner at the time the removal is effected Q) ; though it has 
not yet been decided whether an underwriter who accepts 
notice of abandonment is for this purpose an owner. The 
statute giving the power to recover should be looked to and 
considered in each case, as the right to recover at all is only 
by virtue of statute law. For instance, in the recent case of 
William Howard Smith 8f Sons, Ltd, v. Wilson (^), which is a 
case decided on a statute passed in the Colony of Victoria, it 
was held, according to the wording of that statute, that the 
owner was the owner at the time the vessel sank ; the words 
used being different from those in the Imperial Statute of 
1847, because in that statute no mention was made, as in the 
Yictorian one, of the " ship or the owner of a ship." 

(^) The Crystal, 10 T. L. E. 133, 551. Barraclough v. Brown and 
Others, 12 T. L. E. 130, affirmed 13 T. L. E. 527. 
(2) 12 T. L. E. 505. 
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Chap. V. 

SALVAGE. 

Salvage is the oompensatioii or reward made to strangers 
for assistance rendered to a ship, her apparel, cargo, or freight 
in danger, and either wholly or partly saved, or of flotsam, 
jetsam, or lagan, being part of the cargo of a ship. By 
statute, the saving of life of a person who has been on board 
a ship in peril is also a subject of salvage. In this case, 
however, before salvage can be recovered, except as is herein- 
after referred to, it is necessary that some property be saved. 
It is not necessary, however, that such property should have 
been saved by salvors, because, even if the same have been 
recovered by the owners or their servants, it is liable to con- 
tribute for life salvage (^). On page 716 of Abbott, 13th ed., 
salvage is defined to be " The compensation that is to be made 
to persons by whose assistance a ship or its loading may be 
saved from impending peril, or recovered from actual loss." 
Salvage is an exception to the general principles of our 
common law. According to the latter it is clear that no 
lien for repayment is created for work, labour, or money 
voluntarily expended to preserve or benefit the property of 
another (^). Only such services as come within the definition, 
then, are the subject of salvage reward. The rescuing of a 
gas float, for instance, was held not to come within the 
class (^). Salvage used to be paid in ancient times by 
delivery of a portion of the thing salved, but now it is 
nearly always paid in money. Salvage may arise under 

(1) Cargo ex Schiller, 1 P. D. 473. 

(2) Falke v. Fletcher, 34 L. J., C. P. 146. 

(3) The Whitton (No. 2), 12 T. L. E, 109. 
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two different circumstances. First, where the thing salved 
is in the possession of someone, and secondly, where it has 
been abandoned, and is not in anyone's possession. Where 
the possession is not parted with, the salvors are to a certain 
extent under the command of the master, or other person in 
charge of the thing about to be salved, and in such a case, as 
against the wish of the first salvors, the captain or person in 
charge may engage others to assist the first salvors in the 
saving of property (^). Where abandonment has taken 
place, and the goods are in the possession actually of no one, 
and a set of persons subsequently take possession as salvors, 
another lot have no right to interfere unless the first are 
unable to effect their purpose, and in this case the proof will 
be on the second party to show that their efforts were neces- 
sary to the saving of the thing salved before the Court will 
allow them salvage. Where a person purchases a ship from 
a master, who sells thinking he is selling in the best interests 
of the owner, and after such purchase the sale is set aside on 
the ground that the master was not justified in selling, the 
purchaser may recover the amount of any repairs he may 
have effected on the ship after the purchase as salvage, not- 
withstanding the fact that when he effected such repairs he 
did so for the purpose of protecting his own property (2). 

The same rule applies in the case of a purchaser of cargo 
who, under similar circumstances, has the sale upset, and, in 
the interim between the purchase and the sale being upset, 
has spent money to protect the cargo (^). At conmion law, 
a salvor has a lien on the property salved until he receive the 
amount to which he is entitled for effecting the salvage (*). 
Should the parties be unable to agree as to the amount the 
salvor is entitled to, the owner of the thing salved is entitled 



(A) The Maria, 1 Edw. A. E. 175. The Dantzic Packet, 3 Hagg. 383. 
The Yan Yean, 8 P. D. 147. 

(2) The Liffey, 6 Asp. M. L. C. 255. 

(3) Atlantic Mutual Ins. Co. v. Huth, 16 Ch. D. 474, 476. 

(*) Hartford v. JoTies, 1 Lord Eaym. 393, Baring v. Day, 8 East, 57. 
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to tender the amount he thinks sufficient, and, if the salvor re- 
fuse to accept the sum offered, the owner may bring an action 
against him, thus leaving it to a jury to decide whether the 
amount tendered is sufficient or not. Should the jury decide 
that the amount tendered is sufficient, the plaintiff, subject 
to payment of the amount tendered, recovers his property, 
or its value, and the costs of suit. The jurisdiction of the 
Admiralty Court has always been of a limited nature, but 
by 17 & 18 Vict. c. 104, s. 476, that jurisdiction was con- 
siderably extended. The County Courts Admiralty Juris- 
diction Act, 1868, conferred on certain County Courts in 
England a limited Admiralty jurisdiction. The Colonial 
Courts of Admiralty Jurisdiction Act, 1890, gives to colonial 
Courts jurisdiction similar to that enjoyed by the High Court 
of Admiralty, except with regard to the Colonies of New South 
Wales, Victoria, St. Helena, and British Honduras, and the 
16th section specially provides that it is not to come into force 
in those four States, unless her Majesty so directs by Order 
in Council, and until the day named in that behalf in such 
Order. The Act 17 & 18 Vict. c. 104 was repealed by the 
Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60) ; but by 
sect. 565 thereof the provisions of sect. 476 of 17 & 18 Vict, 
c. 104 are re-enacted, and sect. 574 and following sections of 
the Merchant Shipping Act of 1894 mate provision for decid- 
ing disputes as to salvage in a summary way, extending and 
in part re-enacting the provisions of the County Courts 
Admiralty Jurisdiction Act, with regard to the procedure in 
the case of salvage in certain cases, as where the property 
salved does not exceed 1,000/., or where the amount claimed 
does not amount to. 300/. in Gfxeat Britain, and to 200/. in 
Ireland. The procedure for settling disputes in a summary 
way under sect. 547 of the Merchant Shipping Act of 1894 
(if not determined by agreement, arbitration, or otherwise) 
is that prescribed by the County Courts Admiralty Jurisdic- 
tion Act, 1868, and the jurisdiction conferred by that Act is 
unaffected by the summary provisions contained in sect. 547 
of the Merchant Shipping Act, 1894. The jurisdiction con- 
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ferred "by sect. 565 of the Merchant Shipping Act, 1894, is 
in part curtailed by the provisions of sect. 647 thereof pro- 
viding for summary jurisdiction being resorted to, penalising 
the non-adoption of the course there laid down by not entitling 
the plaintiff to recover any costs, charges, or expenses incurred 
by him in the prosecution of his claim, unless the Court hear- 
ing the suit certify it as a fit one to be tried otherwise than 
summarily in the manner provided by that Act (^). It will 
be observed that the provisions providing for arbitration, &c., 
mentioned in sect. 547 of the Merchant Shipping Act of 
1894, only apply to Gfreat Britain and Ireland, and to those 
Courts only such curtailment of jurisdiction refers. Under 
the sections just before referred to, the jurisdiction of the 
Admiralty Courts is extended so as to give them complete 
authority to deal with all cases of salvage wherever the same 
may have been performed. Sect. 654 of 57 & 68 Vict. c. 60 
provides a way by which the salvor may abandon his lien on 
ship, cargo, and property alleged to be salved, and still bind 
the ship, cargo, and freight respectively, and the owners 
thereof, by agreement and security, given as therein provided. 
The Admiralty Court is almost always resorted to for settle- 
ment of disputes in cases of salvage. It fixes the amount of 
compensation, and adjusts the proportion to which various 
salvors are entitled. It has power to take possession of the 
thing salved, and, if necessary, pending litigation, sell the 
property, holding the proceeds until the rights of all parties 
axe decided, and ultimately dividing them between the salvors 
and owners. Before any suit can be brought claiming com- 
pensation for salvage, it is necessary that there be something 
salved (2), and such property so salved must be of some value 
to the owners (^). It must be borne in mind, however, that 
this proposition does not apply to cases where an agreement 



(1) The Dragoman, 11 T. L. E. 428. 

(2) The Benpor, 8 P. D. 115. The Annie, 12 P. D. 50. 

(3) The India, 1 W. Eob. 406. The Edw. Hawkins, Lush. 513. The 
Camellia, 9 P. D. 27. 
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is made by the master to pay for assistance, whether it result 
in success or not (^), nor to cases where persons, though not 
entitled to salvage, are entitled to recover for work and labour 
done (^). Not only are the ship and caxgo liable for salvage, 
but freight which is earned in consequence of assistance 
rendered is also responsible (^). Cases of salvage may arise 
apart altogether from damage caused by perils of the sea. 
Those who can usually claim salvage for any salvage act are 
the persons engaged in the work, and those who have property 
at risk in the imdertaking, except in the case of cargo, which 
is referred to later on. The master and crew, and passengers 
of the salving ship, together with the owner, or charterer, as 
the case may be (*), are entitled to participate. In ordinary 
cases, a passenger on a ship is not entitled to claim salvage 
for work done to save his own ship, but if he did exceptional 
service, there are cases deciding that he would be entitled to 
salvage. For simply pimiping the ship to keep her afloat he 
would not be entitled to salvage. In the case of a ship which 
had been abandoned by the master, and been taken command 
of by a passenger, who afterwards brought it to port, he was 
entitled to salvage (^). 

The law as to where a passenger is entitled to salvage 
is fully laid down in the American case, Fawler v. ITte 
Great Eastern (®), which decision has been favourably com- 
mented on by our English Courts. In this case the pas- 
senger was held entitled to salvage because he effected some 
repairs to the rudder of a ship after the ship's engineers had 
tried to repair it and been unsuccessful. Where one ship 



(1) The Alfred, 60 L. T. 611. 

(^) The Undaunted, 3 Asp. M. L. 0. (N. S.) 388, in rem. The 
Melpomene, 4 A. & E. 129. 

(3) The Dorothy Foster, 6 0. Eob. A. E. 88. Also see The Norma, 
1 Lush. 124. 

(*) The Scout, L. E., 3 A. & E. 512. 

(«) Newman v. Walters, 3 Bos. & Pull. 612. 

(•) 2 M. L. 0. (0. S.) 148, 162. See also The Merrimac, 3 M. L. C. 
CO. S.) 6U 



SALVAGE. 41 

helps another, both belonging to the same owner, the crew of 
the helping ship is entitled to salvage from the owner of the 
cargo, but not from the shipowner (*). But if the service is 
slight, very little will be awarded by the Court {^), Where 
only part of the ship belongs to the same owner, those not 
interested may sue for salvage (^) . In no case is salvage 
allowed where the necessity for the service is due to the 
default of the persons claiming (^) . Unless expressly aUo wed 
by the charterparty, or a charter amount to a demise of the 
ship, no claim for salvage will be allowed the charterer (^), 
the owner being entitled to the same. In the same way, 
unless the charterparty amounts to a demise of the ship, the 
owner of a salving vessel under charter to the owner of the 
vessel to which the service is rendered can recover salvage (^). 
The converse of this proposition follows, namely, that the salved 
vessel, being under charter to the owner of the salving vessel, 
does not prevent the vessel rendering the assistance from 
recovering salvage (^), so long as the charterparty does not 
amount to a demise of the ship (^). Although seamen cannot 
recover salvage for services which, by their contract, they 
were bound to render, when salvage services are performed 
by one ship to another, and both belong to the same owner, 
the crew of the ship which has performed the salvage service 
is entitled to salvage remuneration, provided such services 
are rendered as a moral duty, and not by reason of any 
contract with the owner (®). 



0) The Maria Jane, 14 Jur. 857. The Sappho, L. E., 3 A. & E. 142. 

(*) The OangeSy 1 N. of C. 90. The Agamemnon, 5 Asp. M. L. C. 
(N. S.) 92. 

(3) The Caroline, Lush. 334. 

(*) The Alfen, Swabey, 189. The Miranda, L. E., 3 Ad. 561. The 
Glen/ruin, 10 P. D. 103. The Cargo ex Laertes, 12 P. D. 187. 

(«) The Scout, L. E., 3 A. & E. 512. The Glen/ruin {anU). 

(») The Waterloo, 2 Dods. 433. 

(7) The Collier, L. E., 1 Ad. 83. 

(®) The Maria Jane {ante), 

(») The Sappho {ante). 
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The crew of a salved ship, whilst their engagements last, 
are not entitled to salvage (^). Of course, if the engagement 
be terminated either actually or constructively, the late crew 
will be entitled to salvage in the event of their performing 
salvage work. As a general principle, where the owner of a 
tug offers to take a vessel in tow, neither he nor the crew 
will be entitled to salvage so long as the agreement lasts. 
There are circumstances which may arise, however, where he 
would be justified in abandoning his contract to tow, and 
where he does so, and afterwards performs salvage work, he 
is entitled to salvage for any services rendered after his con- 
tract had terminated. It is difficult to say generally what 
will justify a tug-owner in abandoning his contract. The 
cases seem to show that he would be so justified if such cir- 
cumstances of danger arose as could not have been in the con- 
templation of the parties at the time the contract was entered 
into, and if neither party could have expected that the tug- 
owner would have performed his contract under such altered 
circumstances — in fact, where it wbuld be considered as 
altogether unreasonable to expect him to do so {^). 

Should the ship be damaged while under tow from no fault 
of the towing tug, the tug-owner would probably be justified 
in claiming for salvage if the ship or the cargo were saved by 
his efforts. In such a case, however, it must be clear that the 
tug in no way contributes to the danger in which the tow is 
placed (^). 

Should a ship be damaged and accept towing services from 
another ship without having previously made an agreement 
as to the amount of remuneration the towing ship is to 

(1) The Neptune, 1 Hagg. 236. 

(*) Liverpooly (1893) P. 154. The City of Worcester ^ Sliipping Gazette, 
July 2, 1895. The Stanmore, 13 T. L. R. 165. The Reward, 1 Wm. 
Eobinson's Eeporte, p. 174. 

(^) The Minnehaha, Lush. 335. The Princess Alice, 3 W. Eob. 138, 
140. The L C. Potter, L. R., 3 A. & E. 292. The Westbourne, 14 P. Div. 
(0. A.) 132. The White Star, L. R., 1 A. & E. 68, 70. The Robert 
Dixm, 4 P. D. 121. 
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receive, the Court will probably hold her to be entitled to 
salvage and not towage (^). 

A pilot is not entitled to salvage of ship or cargo which 
he has boarded, unless he have to render some exceptional 
service not within the scope of a pilot's ordinary duty, or 
he has boarded the ship at great personal risk where pilot 
fees would be altogether an inadequate remuneration. The 
judges of the Court of Appeal, in the case of Akerbhom v. 
Price (2), said : " In order to entitle a pilot to salvage reward, 
he must not only show that the ship was in some sense in 
distress, but that she was in such distress as to be in danger 
of being lost, and such as to call upon him to run such 
imusual danger, or exercise such unusual skill, or perform 
such unusual kind of service, as to make it unfair and unjust 
that he should be paid otherwise than upon the terms of 
salvage reward." 

A great distinction is drawn between the case of a pilot 
who has boarded a ship in the ordinary way and in the 
ordinary performance of his duty, and the case of a pilot who 
boards a ship in distress. In the first case, being on the ship, 
he is, so to speak, one of the crew, and must do the best he 
can for the preservation of the property under his charge ; 
and the law also presumes that he will do the best he can in 
order to preserve his own life, whilst in the other there is no 
compulsion to go into danger, and, if he do so, he can previously 
stipulate for higher than the usual pilotage fees, and in some 
cases he has been allowed salvage (^). 

The owner of cargo on a salving ship has no right to 
participate in the remuneration, even although the salvage 
may cause such a deviation as forfeits his policies of insurance. 
His only remedy, should he suffer loss, is against the master 
and owner for such deviation (^). 

(^) TheBeulahy 2 Notes of Cases, 61. The BatavieVy 1 Spinks' Eeports, 
169. 

(2) 7 Q. B. D. 129, 135. The Aglaia, 13 P. D. 160. 

(3) The Akerbhom v. Price, 7 Q. B. D. 129. The Frederick (1838), 
1 W. Bob. 16. The Anders Knape (1879), 4 P. D. 213. 

(*) Scaramanga v. Stamp (1880), 5 0. P. D. 295, 305. 
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In cases where, before salvage operations are begun, an 
agreement is made between competent persons fixing the 
amount of remuneration to be paid for services to be rendered, 
the rule of the Admiralty Court is to uphold the agreement. 
Frequent attempts have been made by parties to such agree- 
ments to vary the same. Both salvors and owners have 
frequently repented of the agreement, the one because too 
little was asked for the amount of services rendered, and the 
other because too much was agreed upon for the work which 
was ultimately done. The cases seem to show that the Court 
will not interfere except where the salvors have taken advan- 
tage of the position of the ship, and insisted upon an 
unconscionable reward Q) . In such cases the agreement has 
been set aside as being inequitable (^). In other cases the 
Court has refused to hold the salvors bound by their agree- 
ment, and the grounds of such refusal would appear to be 
that the salvors, from the general terms of the agreement 
entered into, clearly did not understand the services to be 
required of them (^). In all cases where agreements are fair 
and reasonable, taking into consideration all the surrounding 
circumstances, they are binding upon the parties thereto, and 
the Court will not interfere to relieve either (^). 

An agreement entered into by a master, unless the same be 
upset for fraud, will bind his owners, and such owners must 
pay the salvage or compensation agreed upon, whether the 
services be successful or not, if they are rendered upon this 
condition (^). Where no agreement has been made with 
regaxd to the amount of remuneration to be awarded to the 
salvors, and an appeal is made to the Court to fix what 



(1) The Eialto, (1891) P. 175. The Akerbloom v. Price, 7 Q. B. D. 
132. The Strathgarryy 11 T. L. E. 382. The Altair, 13 T. L. E. 286. 

(2) The Medina, 2 P. D. 5. The Prinz Heinrich, 13 P. D. 31. The 
Mark Lane, 15 P. D. 135. 

(3) Silver Bulli(m, 2 Spinks, Ecc.^ & Ad. Eeps. 70. The Phantom, L. E., 
1 A. & E. 58. 

(*) The Cato, 35 L. J., Ad. 116. The Arno, 11 T. L. E. 413. 
(*) The Alfred, 6 Asp. M. L. 0. (N. S.) 214. The Prinz Heinrich 
{ante). The Mark Lam {ante). 
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remuneration they are entitled to, the judges, on making 
their award, will take into account all the surrounding 
circumstances connected with the services rendered, such as 
the position from which the salved property was rescued (^), 
the risk to life and property of salvors in effecting the 
salvage (^), the actual labour and skill displayed (^), and the 
value of the property salved (^). Where the property risked 
in effecting the salvage is damaged, the Court is entitled to 
take this also into consideration, and in consequence allow 
a larger sum in fixing the amount of compensation to be 
awarded (^). 

It is impossible to lay down any hard and fast rule for 
the guidance of practitioners in arriving at the probable 
amount of compensation the Court will award for salvage 
services rendered. The rule seems to be that it invariably 
takes a broad and equitable view, and awards to all, where 
the fund is sufficient, a liberal sum by way of salvage over 
and above the risk, or actual loss which was incurred in 
rendering the service (^). A Court never awards more than 
a moiety of the salved property, and then only in the 
case of a derelict (^). It must always be borne in mind 
that salvors may lose their right to salvage, or have the 
amount to which they would otherwise be entitled reduced 
through any misconduct, carelessness, or negligence they may 
have been guilty of (®). Where the further assistance of a 
vessel is dispensed with which has rendered valuable and 



(1) The Clifton, 3 Hagg. 117, 120. The Charlotte, 3 W. Eob. 68, 71. 

(3) The Clifton {ante), 

(3) The Wm, Beckford, 3 C. Eob. 355. The City of Chester, 9 P. D. 
182, 202. 

(*) The Martin Luther, Swab. 287, 290. 

(«) The Spirit of the Age, Swab. 286. The Saratoga, Lush. 318. 
Mudhopper (No. 4), 40 L. T. E. 462. 

(«) The Accomac, 7 T. L. E. 649. 

(7) The Glengyle, 14 T. L. E. 97. • 

(8) The Duke of Weatminster, 2 W. Eob. 470, 477. The Yan Tean, 
8 P. D. 147. 
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necessary services, and is in a position to render further 
valuable and necessary service, but the ship in distress prefers 
to accept some other assistance, the Court will tate into 
account the further service she oflEered and could have rendered 
in assessing the amount of salvage (^). 

In dealing with this subject there is still to be considered 
salvage which arises when a ship has been captured by an 
enemy and re-captured or re-taken possession of by a third 
party and handed back to the original owner. It may be 
laid down as a general proposition that ships or goods of 
subjects of the British Empire taken at sea by an enemy, and 
re-purchased or re-taken at any time afterwards (2), whether 
before or after sentence of condemnation, are to be restored 
to their original proprietors upon payment of salvage to the 
re-captors, or those who have become possessed of the ships (^). 

To this rule there is one exception, however, namely, that 
captured ships equipped and sent forth by the enemy as 
vessels of war will, on re-capture, absolutely belong to the 
re-captors. This is provided for by 38 Geo. 3, c. 66, s. 42. 

The Queen's ships, and the rights of their bfficers and 
crews to salvage have been the subject of various Acts of 
Parliament passed and repealed as war or other exigencies have 
arisen. Sometimes their right to salvage has been taken 
away altogether, and now by the Merchant Shipping Act, 
1894, sect. 557, no claim for salvage by a commander or 
crew shall be finally settled upon, unless the consent of the 
Admiralty has been first obtained. Sections 557 to 564 of 
the same Act point out the course to be followed in dealing 
with the res salved to preserve rights (^). 

It is not proposed in the present work to go into the 
provisions of the various Acts further than to point out that 
the Naval Prize Act of 1864 (27 & 28 Vict. c. 25, s. 40) 



(1) The Maasdam, 10 T. L. E. 31. 

(2) The Henry y 1 Edw. A. E. 192. 

(3) The Trelawney, 4 Eob. A. E. 223. 

(^) The Alma, Lush. 378. The Earl of EglirvgUm, Swab. 7. 
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deals particularly with prize salvage, the right of restoration, 
and the amount claimable in cases of re-capture. No doubt 
if a European war, in which Great Britain was involved, 
were declared, new enactments would be passed rectifying the 
present law and providing for the developments and compli- 
cations which have taken place in maritime commerce. These 
day by day are becoming more complex, and as new develop- 
ments take place the law must be altered and amended to 
provide for the altered surroundings. 

To deal thoroughly with this subject would necessitate a 
departure from the scheme of the work. Instead of being, 
as it is intended, a handbook for merchants and students, it 
would become a cumbersome volume of little use in the hands 
of other than professional people. 

The law is that only property salved is responsible for the 
amount of salvage reward upon it, that is to say, that no 
personal liability exists for salvage reward. To this general 
principle there is one exception, viz., the case of life salvage. 
Life salvage is the salvage or reward granted for the saving 
of life from a ship in peril. In one sense the rule still applies, 
because where there is no property salved, there no life salvage 
can be recovered. In any such case or cases in which there 
is not sufficient property salved to reward the salvors for life 
salvage, the only course to adopt to recover anything is by 
representing the case to the Board of Trade, who may, under 
sect. 644 of the Merchant Shipping Act of 1894 (57 & 58 
Yict. 0. 60), award such a sum as they may think fit in whole 
or in part satisfaction of any amount of salvage left unpaid in 
respect of life salvage. Both ship and cargo are responsible 
for life salvage to the amount salved (^), or saved even by 
the owners {^). 

There is no personal responsibility on owners of the ship 
or cargo for life salvage; but whatever is saved, whether 
belonging to ship, freight, or cargo, except the wearing 

(1) The Fusilier y Bro. & Lush. Eep. 341. 

(2) Cargo ex Schiller, 2 P. D. 145, 187. 
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apparel of passengers and crew, must contribute to the award 
in proportion to the value of the salved property. The 
607th section of the Merchant Shipping Act of 1894 provides 
that the passenger lists under Pa3:t III. of the Act shall be 
evidence that the persons mentioned therein were passengers. 
The provisions of the Merchant Shipping Act of 1854 in 
regard to life salvage were limited to the United Kingdom, 
which included the waters within three miles from the shores 
of that country ; but by the Admiralty Court Act of 1861 
(24 Vict. c. 10, s. 9) the provisions were extended to life 
salvage from any British ship anywhere, and from a foreign 
ship in foreign waters. The Merchant Shipping Act of 1862 
further extends this provision with regard to foreign ships. 
Both these Acts were repealed by 57 & 58 Vict. c. 60, but 
the provisions referred to were re-enacted virtually by 
sect. 544 of the said Act. 
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Chap. VI. 
STOPPAGE TS TRANSITU. 

Stoppage in transitu is the right or privilege of a vendor of 
goods on credit, such credit being whole or partial (^), to 
resume possession of the same after they have been parted 
with, during the time they are in transit (^), and before they 
have reached the vendee, where the vendee becomes insolvent 
or is in such a position as to warrant the vendor in believing 
he is so (^). 

In the case of Biddlecomb v. Bond (*), the judge says : " The 
expression * becoming insolvent ' means a general inability to 
pay debts, and does not signify taking the benefit of the 
Insolvent Debtors Act unless the context so restrains it " ; 
and in Snee v. JPrescott the passage occurs, " But if, before 
delivery, consignor hears a consignee is likely to become an 
insolvent, or is actually one, they may be countermanded." 
In Hx parte Falk it is stated that the exercise of this right is 
at the risk of vendor. 

From a perusal of these and other cases to be hereafter 
referred to (^), it seems clear that this right exists in the 

(1) Hodgson v. Xoy, 7 T. E. 440. Feise v. Wray, 3 East, 93. Edwards 
V. Brewer, 2 M. & W. 375, 378. Merchant Banking Co, v. Phoenix 
Bessemer Steel Co., 5 Oh. D. 205. Van Casteel v. Booker, 2 Ex. 702. 

(2) Snee v. Prescott, 1 Atk. 245. The Constantia, 6 0. Eob. 326. Ex 
parte Chalmers, L. E., 8 Ch. 289. 

(^) Gibson v. Carruthers, 8 M. & W. 328. Schotsjnans v. Lane, & York, 
Bail. Co., L. E., 2 Ch. 335. Ellis v. Hunt, 3 T. E. 464. Biddlecomb v. 
Bond, 4 Ad. & El. 332. Snee v. Prescott, 1 Atk. 248. Ex parte Falk, 
14 Ch. D. 446. Mills v. Ball, 2 B. & P. 457. Edwards v. Brewer, 2 M. 
& W. 375. James v. Griffin, 2 M. & W. 623. 

(*) 4 A. & E. 332. 

(*) The Constantia, 6 C. Eob. Ad. Eep. 321. Wilmshurst v. Bowker, 
12L. J. (N. S.) Ex. 475, 

B. . K 
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vendor to prevent Lis goods from going to pay other creditors. 
Before the vendor is entitled to exercise this right, the vendee 
must have become insolvent or stopped payment before the 
actual delivery is made, but the notice of stoppage may be 
given before this. If, after notice and before delivery, the 
vendee becomes insolvent or stops payment, the stoppage is 
justified and complete. Should, however, the notice be given 
and possession be taken by the vendor, and the vendee not 
become insolvent nor stop payment, we take it that the 
vendor is responsible to the vendee for breach of contract, 
and it would be for him to justify his act in stopping delivery 
of the goods. It would be a justification to show circum- 
stances sufficient in the eyes of reasonable men to warrant 
him in believing that the vendee was in insolvent circum- 
stances, or in such as to warrant him in believing that he 
was likely to stop payment. Immediately on discovering 
that he has acted on false or insufficient information, the 
vendor should withdraw the prohibition. 

The right of stoppage in transitu remains in the vendor 
only during transit, and transit is held to continue from the 
time the vendor parts with possession until the vendee acquires 
it ; in other words, until they reach the actual possession of 
the vendee or his constructive possession, e.g,, where the 
goods reach an agent appointed by him to receive them, such 
agent not being a carrier {tide infra), and the vendor's right 
is not ousted by partial payment of the price. 

There are a nimiber of cases referred to in which it was 
held that the transit was complete (^), and also a number in 
which it was held not complete (2). 

The meaning of " during transit " has been the cause of 
considerable litigation. The distinctions drawn by judges 



(1) Leeds v. Wright, 3 B. & P. 320. ScoU v. Pettit, 3 B. & P. 469. 
Dixon V. Baldwen, 5 East, 175. Ex parte MileSy 15 Q,. B. D. 39. V^alpy 
V. Gibsm, 4 C. B. 837. Ex parte Gibson, 1 Ch. D. 101. 

(«) Smith V. Ooss, 1 Camp. 282. Jackson v. Nichol, 5 Bing. N. C. 508. 
Ex parte Watson, 5 Ch. D. 35. Lyons v. Hoffnwifj (1890), 15 A. C. 391. 
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between some of the leading cases are so fine as in some 
instances to be almost indistinguishable. One cannot help 
thinking that it would have been better if some of the oases 
had been overruled altogether rather than, for the sake of 
not disagreeing with the decisions, drawing microscopic dis- 
tinctions which, in many cases, has been done. 

So far as we have been able to dissect the law on the 
subject generally, it seems to be that where goods are ordered 
by the consignee to be forwarded to a carrier who afterwards 
is to forward them to their destination, there, whether the 
ultimate destination be known to the consignor or not, or 
whether the carrier be the agent for carriage of the consignee 
or not, the right of stoppage remains in the consignor till the 
goods reach their final destination Q), Where the goods are 
ordered by the consignee to be delivered to his agent, such 
agent not being a carrier, the delivery to the agent is a 
termination of the transit, and this is so even if the consignee 
have given orders to the agent to forward the goods forthwith 
elsewhere (^). But if the consignor had been instructed by 
the consignee to advise the consignee's agent as to such 
forwarding, the case would be different (^). 

The question in all cases to be considered appears to be, 
is the delivery from the consignor to the consignee or his. 
agent complete, so as to make any further forwarding a new 
contract ? A carrier may be a warehouseman for the con- 
signee, but in such case he then takes possession as such 
warehouseman, and not as carrier (^). Unless as agent for 
consignor, before a person has a right of stoppage in transitu 
he must have a property in the goods. A commission agent 



(^) Ex parte Eosevear China Clay Co,, 11 Ch. D. 560. Bethell v. Clark, 
20 Q. B. D. 615. Lyons v. Hoffnung, 15 A. 0. 391. 

{^) Kendal v. Marshall, 11 Q. B. D. 356. Dixon v. Baldwen, 5 East, 
175. Valpy v. Oibaon, 4 0. B. 865. 

(3) Bethell v. Clark, 20 Q. B. D. 615. 

(*) Whitehead v. Anderson, 9 M. & W. 529. 

E 2 
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who buys for an unrevealed principal (^), as also a person who 
sends goods for sale on joint account of consignee and him- 
self, has a right of stoppage in tramitu (^). A surety is held 
not to be a consignor (^), but if he pay before insolvency 
under the fifth section of the Mercantile Law Amendment 
Act (19 & 20 Vict. c. 97), he would now have the right of 
stoppage in transitu^ if not in his own name, at all events 
in the name of the vendor (^). A person who has only a 
lien cannot exercise this right (^). 

Some questions have arisen on the right of the consignee to 
take possession of his goods without the consent of the carrier 
before they have reached their intended destination. We 
are of opinion that he can (^). Why a doubt should ever 
have existed we fail to see. The goods are the property of 
the consignee whenever the carrier takes possession, and the 
carrier is only his agent to carry them to the place to which 
they are consigned. The consignee being the owner must 
have the right to do what he likes with them, and may thus 
alter the destination of the goods as he pleases, and his agent 
has no right to oppose his authority. Should he do so, the 
agent is at fault, and the true owner has his remedy against 
him. Adversely, or otherwise, if the consignee, actually or 
constructively, obtain possession of the goods before stoppage, 
his title to them is complete and the right of stoppage is gone. 
Should the agent suffer any injury or damage from the owner 
taking possession before the goods have reached their destina- 

(^) Feiae v. Wray^ 3 East, 93. Ireland v. Livingstone, L. R., 5 H. L. 
395. Ogle v. Atkinson, 5 Taunt. 759. Oakfield v. Drake, 2 F. & F. 493. 
Ellershaw v. Magnica, 6 Ex. 570. 

(*) Newaom v. Thornton, 6 East, 17. Hawkea v. Dunn, 1 Cr. & J. 
519. 

(3) Siffken v. Wray, 3 East, 371. 

(*) Lockhart v. Beilly, 1 De G. & J. 464 ; 25 L. J., Oh. 54. Batchelor 
V. Lawrence, 9 0. B. (N. S.) 453 ; 30 L. J., 0. P. 39. Brandon v. 
Brandon, 28 L. J., Ch. 150. 

(*) Sweet V. Pym, 1 East, 4. 

(^) Whitehead v. Anderson, 9 M. & W. 518, 634. Dixon v. Baldwen, 
5 East, 175. 



STOPPAGE IN TRANSITU. 53 

tion, that is only a question of damage between the agent and 
owner. We cannot see how any question of damage can 
arise between the consignor and consignee under such circum- 
stances. Where a consignor takes possession during transit, 
the possession must be actual and not constructive Q), unless 
the carrier distinctly consent to hold for him as an agent for 
custody (2). Goods brought into a warehouse by servants 
against the wish of the consignee, but allowed by him, after 
notice, to remain, terminates the transit (^) ; but if he at once 
order the goods to be sent out of the warehouse, or in any 
way shows that the servants have acted without his authority, 
and he does not ratify their act, then the attempted delivery 
not having been completed with the consent of the consignee, 
no delivery has taken place, and the goods still may be 
stopped as in transit (*). In cases where goods are held 
subject to some act to be done, either by consignor or 
consignee, before possession can be parted with, the goods 
remain in transit until the required act be done (^). 

Unless accepted as actual payment for goods (®), the con- 
signor may exercise the right of stoppage where the goods 
are sold on a fixed credit which has not expired (^), or where 
he has received bills of exchange or other securities for the 
price, although the bills have been negotiated and transferred, 
and are stiU outstanding and not due, and although neither 
have been tendered back (^). Should the bills have been 
dishonoured, the right of stoppage in transitu still remains 
with the vendor. In the case of a vendee taking delivery 

(*) Whitehead v. Anderson, 9 M. & W. 618, 535. Cooper v. Bill, 3 H. 
& C. 722. Ellis V. Hunt, 3 T. E. 464. 

(«) James v. Griffin, 2 M. & W. 623. Jones v. Jones, 8 M. & W. 431. 

(3) Heinehey v. Earle, 28 L. J"., Q. B. 79. 

(*) Bolton V. Lane, & York, Bail, Co,, L. R., 1 0. P. 431. 

(*) Withers v. Lys, Holt, 18 ; 4 Camp. 237. Northey v. Field, 2 Esp. 
N. P. Cases, 613. 

(^) Walley v. Montgomery, 3 East, 583. 

(') Bloxam v. Bandars, 4 B. & C. 948. 

(») Feise v. Wray, 3 East, 93. Edwards v. Brewer, 2 M. & W. 375. 
Miles V. Gorton, 2 0. & M. 504. Kinloch y, Craig, 3 T. E. 119, 783. 
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of a portion of the goods intending the taking to relate to 
the whole, the transit is complete (^) . On the other hand, 
although a delivery of the whole of the goods may be 
intended, unless it is clear that the intention was that the 
part taking was meant to relate to the whole, the transit will 
not be complete as to the balance not delivered (^). A 
consignor shipping goods on a ship of the consignee loses his 
right of stoppage, unless the bill of lading express that the 
master holds the goods as agent for carriage, and not as 
agent to receive possession for the consignee (^), or the bill of 
lading is taken out in the consignee's name, or deliverable to 
his order. The right of stoppage is also lost if the goods be 
shipped on a vessel, of which the consignee is charterer, where 
the master is the servant of the charterer, and the consignee 
is legally the owner of the vessel for the voyage (^). 

Where the agent acting without authority stops goods on 
behalf of the vendor, and after the transit terminates the prin- 
cipal ratifies his act, such ratification does not validate the act 
of the agent (^) In the case of Hutchings v. Nuiies (®) it was 
held that this doctrine did not apply where the consignor 
had dispatched a power of attorney before the time of the 
stoppage to the person so stopping, although the latter had 
erceived such power subsequently to the stoppage. By the 
10th section of the Factors Act (52 & 53 Vict. c. 45) it is 
provided that where a document of title to goods has been 
lawfully transferred to a person as a buyer or owner of the 
goods, and that person transfers the document to another 



(1) Sluley V. Heyward, 2 H. Bl. 504. 

(*) Tamier v. Scovell, 14 M. & W. 28, 37. Jmiea v. J<mes, 8 M. & W. 
431, 442. Bunney v. PoyntZy 4 B. & Ad. 568. Bolton v. Lane* & York, 
Bail. Co., L. E., 1 0. P. 431, 440. Miles v. Gorlxm, 2 0. & M. 504. 
Ex parte Cooper , Be McLaren, 11 Ch. D. 68. 

(^) Turner v. Trustees of Liverpool Dock Co,, 6 Ex. 543 ; 20 L. J., Ex. 
394. 

(*) Bohtlingk v. Inglis, 3 East, 381. Fowler v. Kymor, 3 East, 396. 

(«) Bird V. Brown, 19 L. J. (N. S.) Ex. 154. 

(•) 1 Moo. P. 0. (N. S.) 243. 
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party who takes it in good faith and for valuable considera- 
tion, the last-mentioned transfer shall have the same effect in 
defeating any vendor's lien or right of stoppage in transitu 
as a transfer of a bill of lading has. Undoubtedly, the right 
of stoppage is put an end to if the consignee, being the bond 
fide and authorized holder of a bill of lading (^), or document 
of title to the goods, during the transit, and before the right 
of stoppage has been exercised, transfer absolutely or by way 
of pledge (^) such bill of lading to a third person (^) for valuable 
consideration past or present (^), provided the latter take the 
document in good faith (^) and without notice of fraud or 
insolvency on the part of the consignee (^), or of any circum- 
stances which would render the bill of lading not fairly and 
honestly assignable (^). Should the document be transferred, 
however, only by way of mortgage or pledge, then to the extent 
of the mortgage only does it defeat the consignor's right of 
stoppage in transitu (^). The case of Harvey, Shaw 8f Co. v. 
Hookes, tried in Melbourne, June, 1895, decides that the 
master holding possession against the holder of a bill of 
lading by indorsement may be sued for stoppage made on the 
order of the vendors, the goods having passed. In stopping 
goods in transit, no particular form of notice is necessary, but 
it should be in writing signed by the consignor or his duly 
authorized agent, and it must be served on the carrier, 
master, or shipowner, in whose possession the goods temporarily 



(1) Gurney v. Behrend, 3 E. & B. 622. 

(2) The Marie Joseph^ L. E., 1 P. 0. 219. Coventry v. Gladstone, 
L. E., 6 Eq. 44. Be Westzinthus, 5 B. & Ad. 817. 

(3) The Tigress, B. & L. 38. 

(*) Leash v. Scott, 2 Q. B. D. 376. 

(®) Lickharrow v. Mason, 1 S. L. C, 9th ed., p. 737. Newson v. 
Thornton, 6 East, 17, 40. Cuming v. Broum, 9 East, 506. The Marie 
Joseph, L. E., 1 P. C. 219. Pennell v. Alexander, 3 E. & B. 383. 

(^) TJie Argentina, L. E., 1 Adm. 370. Cuming v. Brown, 9 East, 
506. 

(') Abbott, 13th ed., p. 704 ; Kay, 2iid ed., p. 279. 

(8) Spalding v. Buding, 6 Beav. 376. Be Westzinthus, 5 B. & Ad. 817. 
Kemp V. Falk, 7 A. 0. 573. 
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are. The notice should also contain particulars of the con- 
signor's claim, forbid delivery to the consignee, and require 
the then holder to hold the goods subject to the consignor's 
orders (^). Should the notice be served on the shipowner, he 
should without delay forward the same to the master, tele- 
graphing even, if necessary {^). On receipt of the notice by 
the master, unless he be aware of some legal defeasance 
affecting the right of stoppage, he is bound to give effect to 
the notice, and even, if required, to give delivery to the 
consignor or his duly authorized agent. Eefusal by the 
master is a breach of duty within the 6th section of the 
Admiralty Court Act of 1861 for which the ship will be 
responsible (^). Should any mistake have been made in 
giving the notice, the master is not responsible to the vendee, 
who has his remedy against the vendor only. 

(1) The Tigress, B. & L. 38. Litt v. C&wleyy 7 Taunt. 169. Whitehead 
V. Anderson, 9 M. & W. 518. Fhelpa v. Comber, 29 Oh. D. 813. 
(») Ex parte Walk, 14 Oh. D. 446; 7 A. 0. 573. 
{^) Ex parte Folk {arde). 
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Chap. VIL 

MASTER'S POWER TO SELL. 

A MASTER prima facie has no power to sell his ship, and the 
fact of his being part owner does not give him greater privi- 
leges, except so far as his own share in it is concerned. In a 
case where he disposes of a ship, the burden is cast upon him 
of proving the necessity for his so acting, and the purchaser 
of a ship sold by the master has also cast upon him the onus 
of proving that the captain acted from necessity should the 
owner dispute the sale (^). Under no circumstances is the 
master justified in selling if the circumstances of the case 
will allow of his communicating with the owner and receiving 
his instructions. If he cannot communicate with the owner, 
he should do so, if possible, with the owner's agents before 
selling. In every case the master should, as a first expedient, 
try to raise enough money on the ship to repair her, if the 
ship after being so repaired will be worth more money than 
the cost of the repairs, and for effecting this purpose he may 
hypothecate the ship(^). It has been said that the master 
is not justified in selling except in a case of stringent necessity. 
It is difficult to clearly define what would be held " stringent 
necessity," as in most cases where such a necessity arose one 
might reasonably think that a sale would be rendered 
impossible, and stringent necessity would hardly appear to 
the mind of the purchaser to exist, else he would not purchase. 

(1) Australia, Swa. 480, 484. Bonita, 30 L. J., Adm. 145, 153. 

(*) Johnson v. Shippen, 2 Ld. Baym. 982. The Fanny and Elmira, 
Edw. 117, 118. The Segredo (otherwise Eliza Cornish), 1 Sp. E. & A. 
S6,48. 
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A master, it appears to us, would be supposed to know as 
much of the surrounding circumstances as the purchaser, and 
if the purchaser could see a profit the master should have 
seen the same profit, and have refused to sell in the interests 
of the owners and underwriters (^). One of the strongest 
cases which shows how dangerous it is for the captain to sell 
or a person to purchase from him is The Idle v. The Royal 
Exchange Ins, Co, (^). This action was on a policy of freight. 
The ship was ashore in the River Lawrence below Quebec on 
21st November, and exposed to the full force of the current 
and drift ice. The ship and cargo were sold, under the 
advice of experienced surveyors, by public auction on 
17th December following. The jury found the master had 
acted fairly and bond fide for the benefit of all concerned in 
disposing of the ship. Contrary to all reasonable expectations, 
in the following spring the ship was got off at great expense 
and repaired. The Court of Common Pleas held the sale 
was justified. This decision was, however, reversed by the 
Court of King's Bench — ^the judges expressing their opinion 
that they were not satisfied that the sale was necessary. The 
sale must diminish the risk to the owner and underwriters., 
The fact of a ship being sold under a decree of a Vice- 
Admiralty Court, the authority of a government officer, or 
an order from a consular authority, will not perfect the sale, 
though the fact that one or all of these steps had been taken 
is admissible as evidence of the necessity of the sale (^). The 
reason for this is, that these Courts or authorities have no 
jurisdiction to order a sale under any of the circumstances 
now under consideration. Should, however, the sale of the 
ship be made in pursuance of a decision in rem of a tribunal 
of competent jurisdiction it cannot be impugned (^). A 

(^) Idle V. Royal Exchange Ass, Co,^ 8 Taunt. 755. 

(2) 8 Taunt. 755. 

(3) The Margaret Mitchell, Swa. 382, 386. 

(*) Castrique v. ImriCy L. E., 4 H. L. 414. Cammdl v. Sewell, 6 H. 
& N. 728, 746; 29 L. J., Ex. 350. Ridgway v. Roberts, 4 Hare, 106. 
The Australia^ Swa. 480, 



1 

I 



master's power to sell. 59 

person who thus acquires a title to a ship or property abroad 
by virtue of the law of that country cannot be dispossessed of 
it by the English Courts (^). If a master be justified in 
selling a ship, the purchaser is also justified in handing him 
the purchase-money, and a receipt of the master will be a 
good discharge (*). Where an owner or charterer intends to 
dispute the validity of a sale by a master, proceedings should 
at once be instituted, as he will not be allowed to sleep on 
his rights (^). And if the owner receive the purchase-money 
with a full knowledge of the circumstances under which the 
ship was sold, he wiU be estopped from denying the validity 
of the sale (^). 

(1) The Bonita, 30 L. J., Adm. 145. Lloyd v. Guiherty L. E., 1 Q. B. 
115, 129. 

(2) Ireland v. Thompson, 4 C. B. 149; 17 L. J., 0. P. 241. 

(3) S. (7., Swa. 480, 486, P. 0. 

(*) Th^ Bonita, Lush. 252, 265; 30 L. J., Adm. 145, 154. 
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Chap. VIII. 

CHARTERPARTY. 

A CHARTERPARTY is a contraot made between the master or 
owner of a ship by which the ship, or the principal part 
thereof, is let or hired for a stipulated time or times, or for a 
voyage or voyages. It was formerly not an unusual custom 
to have it executed under seal. As the law requires docu- 
ments under seal to be executed by the principal himself, or 
some one in his presence and with his direction, or a person 
appointed by him under seal, great difficulties sometimes 
arose in consequence of charterparties being executed by 
people not legally empowered tp do so. The amount of 
litigation which followed upon such wrongful executions has 
caused the custom of executing charterparties under seal to 
fall into abeyance, and they are now almost invariably simple 
contracts reduced into writing. Notwithstanding this simpli- 
fication, however, it is still sometimes difficult to determine 
who are the persons who have actually entered into the 
contract, and who are the proper persons to sue and be sued 
thereunder. The law relating to charterparties is mainly 
dealt with under specific headings, viz., demurrage, &o. It 
is only intended in this chapter to refer to a few matters 
which are not touched upon elsewhere. The rights and 
responsibilities of shipowners and charterers, as between 
themselves or their agents or others with whom they or their 
agents may contract, are governed, as in other cases, by the 
exact contract entered into, except where the law has inter- 
fered for the protection of either party. Primd facie, the 
person signing a contract is liable thereunder (}), and the 



(1) Gadd v. Houghton, 1 Ex. D. 357, 360. 
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mere description of the party signing as the agent of another, 
whether it be made in the body of the instrument (^) or in the 
signature {^), is not of itself enough to exonerate the person 
signing. 

Each contract must be considered separately. In order to 
exclude from liability the person signing, the intention to do 
so must be clear and imambiguous on the face of the contract. 
If it be clear that it is not the intention to hold the person 
signing bound by the contract, he will not be held respon- 
sible (^), whether the principal be so or not (^). Shortly, the 
fact that the contract generally shows that it is not the inten- 
tion of the parties to hold the person signing bound by it, 
relieves him from responsibility. 

A number of cases lay down the law that the correct 
manner for the agent to sign for a principal so as to exclude 
his personal liability is to sign the document in the name of 
the principal party " by so-and-so as agent " (^). For another 
method excluding an agent's liability, see Scrutton's Charter- 
parties, 3rd ed., p. 28, note. Article 13. 

The intention- of the parties at the time when the contract 
was entered into governs the interpretation of it, so that 
even if the form of the charterparty be such as prima facie to 
impose a liability on the person signing, yet if such were not 
the intention, the Court will give e£Eect to what was in- 
tended (®). So far as a master has power to bind his owners, 
a shipowner may sue or be sued on the contract of the 
master, whether the master be also responsible or not, or 
whether he be named in the contract or not (^). When the 



(1) Parker v. Winlow, 7 E. & B. 942 ; 27 L. J., Q. B. 49. 

(«) Lennard v. Robinson, 5 E. & B. 125 ; 24 L. J., Q. B. 275. 

(3) Deslandes v. Gregory, 29 L. J., Q. B. 93. Leadhitter v. Farrow , 
5 M. & S. 345, 349. Oadd v. Houghton, 1 Ex. Div. 357. 

(*) Wake v. Earrop, 6 H. & N. 768; 30 L. J., Ex. 273. 

(fi) Cooke V. Wilson, 1 C. B. (N. S.) 153, 162. Leadhitter v. Farrow 
{ante), Deslandes v. Gregory {ante), 

(•) Wake V. Harrop {ante), Cowie v. WiU, 23 W. R. 76. 

(7) Calder v. Dohell, L. R., 6 C. P. 486, 500. 
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oharterparty amounts to a demise of the ship, the master 
becomes the agent of the charterer, and consequently has no 
power to bind the owner of the ship, the charterer being con- 
sidered the owner for the time of the demise (^). The 
charterer of a ship or his agent can, by the terms of the 
charterparty, limit his responsibility by the insertion therein 
of what is known as a cesser of liability clause (^). By the 
insertion of this clause he ceases to be liable to the shipowner 
from the time or event mentioned in such cesser clause, and 
the shipowner must fall back on his lien on the goods shipped 
as limited or provided for in the charterparty ('). It must, 
however, be remembered that where a chartered ship is put 
up as a general ship, the shipowner's lien for freight will be 
enforceable for that amount only which is mentioned in the 
bill of lading. The owner will have no general lien upon the 
goods carried. 

To give a shipowner a right to recover the amount of 
freight stipulated for in the charterparty against the goods 
of the shipper, the bill of lading must contain a notice that 
the master's authority in signing it is limited to the terms 
of the charterparty (*). Even if the charterparty contain a 
provision giving the owner a lien for dead freight and 
demurrage, the condition cannot be enforced against the 
consignee of goods shipped under a bill of lading, or on 
persons claiming through the consignee, unless the bill of 
lading also reserve such lien (*). The insertion of "and 
other conditions as per charterparty " has been held sufficient 
to preserve such lien when inserted in the bill of lading (®), 



(1) Scheihler v. Furness, 9 T. L. E. 71. 

(2) Ogltaby v. Tgleaias, 27 L. J., Q. B. 356; E. B. & E. 930. Clink 
V. Radford, (1891) 1 Q. B. 625. 

(3) Clink V. Badford, (1891) 1 Q. B. 625. 

(*) Gardner v. Trechmann, 15 Q. B. D. 154. Chappell v. Comfort, 
10 0. B. (N. S.) 810. Peek v. Lareen, L. E., 12 Eq. 378. 

(6) Chappell V. Comfort, 10 C. B. (N. S.) 802. Smith v. Sieveking, 
4 E. & B. 945. McLean v. Fleming, L. E., 2 H. L., Sc. 128. 

(«) Wf-gener v. Smith, 15 C. B. 285. Porteua v. Watney, 3 Q. B. D. 
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but not to incorporate the condition " at merchant's risk," as 
the words "and other conditions, &c." must be read as 
ejusdem generis with freight (^). Where the goods are shipped 
without a bill of lading, the same principles have been held 
to apply (2). The effect of the cesser from liability clause 
on the shipowner is sometimes very hard, as by the terms 
of the bill of lading he may be deprived of his lien except 
for the freight reserved by that document, and by the 
oharterparty he may have waived his right of demurrage or 
damages for detention as against the charterer. A very large 
number of cases have come before the Courts where the 
word demurrage only is used in the cesser clause, and as to 
whether such word included damages for detention. The 
result of the decisions in these cases seems to be that where 
the words of the clause plainly show that it was the intention 
of the parties that aU liability, whether antecedent (*) or 
future (^), should cease or be extinguished on loading, the 
charterer, on the performance of this condition, is absolved 
from all future liability, whether a lien on the cargo be sub- 
stituted or not (^). But where the language is ambiguous, 
and no lien on the cargo is substituted, there is a doubt 
whether it is released (^). 

A charterparty may amount to a demise of the ship. In 
this case the charterer becomes for the time the owner, and 
pays the wages of the master and crew, who are to all intents 
his servants. The shipowner ceases, on the signing of the 



223, 534. Gray v. Carr, L. R., 6 Q. B. 522. Serraino v. Campbell, 
(1891) 1Q.B. 283. 

(*) Diederichsen v. Farquharson, 13 T. L. R. 437. 

(«) The Stornaway, 51 L. J., Q. B. 356. 

(») Milvain v. Percy, 30 L. J., Q. B. 90. 

(*) Ogleaby v. Tglesias, 27 L. J., Q. B. 356. 

(«) French v. Gerber, 1 C. P. D. 737, 744. 

(•) French v. Gerher, 1 C. P. D. 737, 744. The judgment in this case 
is favourable to the release, whilst in the same case on appeal 
(2 C. P. D. 247) Lord Justice Mellish held the charterer was not 
absolved. 
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charterparty, to be owner in other than name, and the 
charterer as owner is distinguished from the shipowner by 
being called the chartered owner. As before stated, the 
master and crew are his servants and under his control. 
They are in no way subject to the orders of the shipowner. 
In fact the ship, master and crew are entirely at the disposal 
and subject to the orders of the chartered owner. {Schiebler 
V. FiirnesSy 9 T. L. R. 71.) In the event of such a demise, 
the shipowner is distinguished from the chartered owner, and 
is not personally responsible to the consignee (^), nor yet 
personally for the acts of the chartered owner, the master or 
crew. In the event of a collision taking place where the 
ship in fault is a demised ship, notvrithstanding such demise 
the ship is responsible and may be arrested in an action in 
rem for the amount of damage done {^). The shipowner has, 
however, his remedy against the chartered owner for recovery 
of the amount for which the ship has been made responsible. 
Unless excluded by the terms of the charterparty, the ship- 
owner may recover from the chartered owner for damage 
done to the ship itself from collision or otherwise arising from 
the negligence of the servants of the chartered owner, and 
this even although the charterparty bind the shipowner to 
insure against such loss. {Aira Force S.S. Co, v. Chnstie, 9 T. 
L. E. 104.) A demised ship may also be arrested in an action 
for recovery of wages of master or crew, notwithstanding the 
fact that such master and crew are not the servants of the 
shipowner (^). 

Where by the charterparty the ship and crew are chartered 
by the owner for the conveyance of goods, or otherwise, to the 
charterer, unless the bill of lading expressly state that the 
ship is a chartered ship, or the master represent himself as 
the agent of the charterer, the consignee has his remedy for 

(1) MeiUereid v. West, 1 Q. B. D. 428. 

(2) The Druid, 1 W. Rob. 391. Parliament Beige, 5 P. D. 197. 
Morgan v. Caatlegate, 9 T. L. E. 139. The Tasmania, 13 P. D. 110. 
The Lemington, 2 Asp. M. L. 0. (N. S.) 476. 

(3) The Bijpon City, (1897) P. 227. 
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non-fulfilment of contract against the owner only(^). The 
recent case of The Manchester Trust Co. v. Furness and 
others (^) (upheld on appeal) deals with this question, and 
would at first seem to contradict this position. It does not, 
however, because, in that case, the reservations in the charter- 
party only amount to an indemnity by the charterers to the 
owners to hold them harmless. It does not affect the shippers. 
Even in a case where the master holds himself out as agent 
for the charterer, if the consignee can so bring his action as 
to make it a matter of tort arising out of the wrongful act of 
master or crew, and not basing his action on contract, he can 
still hold the owner liable in tort in consequence of the wrong 
complained against being the wrongful act of the owner's 
servant. It must always be borne in mind that these general 
principles of the law are always subject to, and modified by, 
the terms of the particular charterparty . The case of Newberry 
V. Colvin (^) is a case in point, although it is usually quoted 
in support of the other class of charterparty. In that case 
Lord Tenterden says the law is clear " that if the person in 
whom the absolute property in the ship is vested charters that 
ship to another for a particular voyage, although the absolute 
owner provides the master, crew, provisions, and everything 
else, and is to receive from the charterer of the ship a certain 
sum of money for the use and hire of the ship, an action can 
be brought only against the person to whom the absolute 
owner has chartered the ship, and who is considered the 
owner j9r<? tempore during the voyage for which the ship is 
chartered." In this case the jury found that the original 
contract upon which the action was brought had been 
entered into between the consignee and the charterer, and 
that being so, the consignee could not then resort to a remedy 
against the shipowner. 

Q) Sandeman v. ScurVy L. E., 2 Q. B. 86. The Patriae L. E., 3 Ad. 
436. Herman v. Boyal Exchange Co,, 1 0. d; E. 413. The St» Cloud j 
B. & L. 4) 15. 

(») 11 T. L. E. 436, 530. 

(') 7 Bing. 190, 



66 CHAETERPARTY. 

This case and others (^) are quoted as cases showing 
that, notwithstanding the principles generally laid down, the 
actual agreement come to at the time it was entered into is 
the contract the Court will enforce. Where necessaries are 
supplied to a ship on the order of the master, the charterer's 
liability is governed by the same principles as have already 
been laid down with regard to the liability of owners under 
similar circumstances (2), but it must be borne in mind that 
the owner is not responsible for necessaries supplied to the 
ship which, under the charterparty, were to be supplied by the 
chartered owner (^). Cases not unfrequently arise where a 
shipowner refuses, or is unable, to comply wholly with the 
stipulations of the charterparty. Under these circumstances, 
the question arises whether their breach entitles the charterer 
to repudiate the charter, or whether the effect of the breach 
is to give the charterer an action for damages merely. If 
the breach amount to a breach of a condition precedent, 
^. ^., to a breach of some essential part of the contract, the 
charterer may repudiate the contract. He may also ignore 
the breach of such a condition, and may bring an action for 
damages for such breach, but he will not be entitled to 
repudiate if, after a breach of a condition precedent, with 
knowledge of the breach, he has taken a benefit under the 
charter. If, however, the breach do not amount to a breach 
of a condition precedent, the charterer cannot repudiate, but 
must perform his obligations under the contract, and rely 
on an action for damages to compensate him for any loss 
which he has actually sustained by reason of the breach. 

The position of a shipowner is the same if a charterer fail 
to perform his obligations under the charterparty (*). There 
are a large number of oases which have come before the 



(1) BaumvoU, &c. v. Gilchreet, (1892) 1 Q. B. 253 ; (1893) A. 0. 9. 

(») Mitcheaon v. Oliver, 5 E. & B. 419. Hihhs v. Boas, L. E., 1 Q. B. 

534. Meiklereid v. West, 1 Q. B. D. 428. 

(») Morgan v. Castlegate 8.S. Co., 9 T. L. E. 139. 

(*) Abbott, 13tli ed., p. 325. 
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Courts dealing with the question of whether certain stipula- 
tions mentioned in eharterparties are conditions such that 
their breach will entitle a contracting party to repudiate the 
contract {^). These cases are all decided upon the particular 
contracts then under review, and it is difficult to lay down, 
any general rule on the subject. Lord Ellenborough, in the 
case of Davidson v. Ghoynne {^), says, " The principle of the 
decision in these and all other cases is that, unless the non- 
performance alleged in breach of the contract goes to the 
whole root, the consideration of it, the condition broken, is 
not to be considered as a condition precedent, but as a dis- 
tinct covenant, for the breach of which the injured party 
may be compensated in damages." Baron Martin (^) also 
says : " The real question, apart from all technical expres- 
sions, is what, in each instance, is the subject of the con- 
tract." The damages to be recovered in these cases are 
governed by the ordinary rule for awarding damages for 
breach of contract. So far as possible, the person suffering 
the breach must be placed in the same position as if the 
breach had not been committed. Unless it be part of the 
contract that the goods are to reach a certain market or place 
at a time or season when it is known they will fetch a 
higher price, no damages will be allowed in consequence of 
a fall in price between the time when the goods should have 
arrived and their actual arrival (*). And this statement of 
the law has since been upheld in the case of The jotting 
Sill (^), although the judge said he regretted that such was 
the state of the law. We incline to think that if a case were 
to arise of delay causing loss in this way, that is, if the voyage 
were a short one only, the Court would follow the law as laid 

(1) Stavera v. Curling, 6 L. J. (N. S.) 0. P. 41 ; 3 Bing. N. 0. 355, 
368. Ritchie v. Atkin807i, 10 East, 295. Tarrahochia v. Hickiey 26 L. J., 
Ex. 26, 28. Seeger v. Duthie, 30 L. J., 0. P. 65 (Exch.). 

(2) 12 East, 381, 389. 

(8) Bradford v. Williams, L. R., 7 Ex. 259. 
(*) The Parana, 2 P. D. 118, 121. 
(^) 9 P. D. 105. 

f2 
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down in G^HanUm v. The Great Western Rail. Co. (^), where, 
under similar oiroumstanoes, damages were allowed. 

Where, in a oharterparty, there are printed and written 
words contradictory of each other, the written words will 
prevail (^). Not unfrequently in charterparties there is a 
condition inserted by which the charterer may make advances 
of freight, leaving it to the owner to insure the balance of 
freight owing. 

This subject will be dealt with fuUy in the chapter dealing 
with freight, but it is advisable here to mention that it has 
often been the habit of charterers to pay advance freight to 
the owners, taking an assignment of their policy of insurance 
for freight owing as a security for their advances on freight. 
This position is entirely wrong, as the charterers in such 
cases, having a transfer of the policy from the owners for 
freight owiug, can only recover from the underwriter the 
amount of freight actually owing to the owners, and not the 
amount of freight which the owners in the first instance 
insured. The assignee of a policy does not, on assign- 
ment, acquire a better position than the assignor : he only 
steps into the assignor's shoes. If a charterparty, bill of 
lading, or insurance policy be unintelligible or ambiguous, 
the Court will try to arrive at what was the intention of the 
parties at the time the contract was entered into, and alter 
the wording so as to give effect to the intention (^). 



(1) 6 B. & S. 484; 34 L. J., Q. B. 154. 

P) Scrutton v. Childa, 3 Asp. M. L. 0. (N. S.) 373. Bohertson v. 
Frenchy 4 East, 130. Ghimm v. Tyrie, 33 L. J., Q. B. 97. 

(') Hydarnes S.8. Co. v. Indemnity Muttuxl Ass. Co., 11 T. L. E. 173. 
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Chap. IX. 

DEMURRAGE. 

Demurrage is the sum agreed to be paid by the charterer, 
in the oharterparty, for detention of the vessel beyond the 
stipulated time for loading or imloadiug. Dispatch-money 
is the inverse of demurrage. It is the sum agreed to be paid 
under a oharterparty by the shipowner in the event of the 
vessel being detained for a shorter period than the time stipu- 
lated for (\). It is usual, in all contracts of carriage by sea 
at any rate, to have a certain number of days, called " lay- 
days," mentioned, during which the ship may be detained 
for loading and unloading (2), and so many other days, 
during which the ship may be still further kept, at usually 
an agreed sum, called demurrage days. If no definite 
time be fixed, but " the usual and customary time," or some 
similar words, are used, the custom of the port fixes the time 
intended ('). Where no time is fixed, the law implies a 
reasonable time. Although the above definition is the 
strictly legal one, yet, among merchants, it has been ex- 
tended to embrace damage for detention beyond the lay days 
and demurrage days, and for imdue detention (^). Such 
damages are usually measured by the amount paid for the 



(1) Lairvg v. HoUwayy 3 Q. B. D. 437. 

(2) Nehon v. Dahl, 12 Oh. D. 568. 

(') Kell V. Anderson, 10 M. & W. 698. HilUtrom v. Gibsim, 3 M. L. 
C. 302, 362. Nielsen v. Wait, 16 Q. B. D. 67. FostlethwaiU v. Freeland, 
5 App. Ca. 599. 

(*) Rogers v. Forrester, 2 Camp. 483. Lockhart v. Falk, L. R., 10 Ex. 
132. Clink v. Radford, (1891) 1 Q. B. 625. 
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demurrage days. Where there are no demurrage days fixed 
in the charterparty, to serve as a guide for the amount to be 
recovered, and where, under the contract, there is no compul- 
sion on the shipowner to wait, the amount he will be entitled 
to recover in consequence of his waiting will be reasonable 
damages for the loss he has sustained (^). 

The rule is, where a vessel is detained, the rate charged 
for the demurrage days is primd facie the measure of compen- 
sation, but either the shipowner or charterer may show this is 
not a fair measure of damages {^). 

Where there is no rate of demurrage agreed on, the Court 
will take upon itself to decide what is the true amount of 
damage. Should the contractor agree to do a particular act 
which it becomes impracticable for him to do, he is liable for 
the default, unless the act be or become contrary to the law 
of the country (^). Even should he be prevented from carry- 
ing out his contract in consequence of the restrictions imposed 
by quarantine regulations, he will not be excused (*) ; nor 
because of restraint improperly imposed by a Custom House 
officer (*) ; nor yet where he is prevented in consequence of 
the crowded state of the dock(^). In each of these caaes, 
where the ship is delayed beyond the stipulated time, demur- 
rage or damages for detention may be recovered. 

This, then, being the law, if by his contract he agree to 
load and unload by a particular time, whatever may happen, 
he must fulfil his contract, or be liable for demurrage (^), or 
damages for detention. Liability for demurrage ceases where 
the ship is loaded and ready to begin the voyage under the 

(^) Sanguinetti v. Pacific Steam Nav, Co,, 2 Q. B. D. 238. Restittdion 
S.8, Co. V. Firi€y 61 L. T. 330. 

(*) Mooraom v. Bell, 2 Camp. 616. 

(») Abbott, 13th ed., p. 269. 

(*) Barker v. Hodgson, 3 M. & S. 267. 

(*) Bessey v. Evans , 4 Camp. 131. 

(«) Bandall v. Lynch, 12 East, 179. 

(') Hill V. Idle, 4 Camp. 327. Beaaey v. Evans, 4 Camp. 131. Hick 
T* Bodocanachi, 9 T. L. B. 141. 
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stipulated conditions (^). Lord Tenterden laid it down (^) 
that, " where the time is expressly ascertained and limited by 
the tenns of the contract, the merchant will be liable to an 
action for damages if the thing be not done within the time, 
although this may not be attributable to any fault or omis- 
sion on his part, for he has engaged that it shall be done." 
This is supported by a number of oases (^), and so strong are 
they, that in one case, where the merchant was ready to 
take delivery of the cargo, and the jury found that the ship- 
owners were not ready and willing to do their part in the 
delivery, the Court held the delay in taking delivery a breach 
of agreement, and the goods having been detained to answer 
for demurrage were the subject of it (*). In this case, both 
merchant and shipowners were anxious to discharge the vessel, 
but, owing to a labour strike, the merchants were unable to 
receive, and the shipowners, as the jury found, were unable, 
and in this sense were not ready and willing, to deliver the 
cargo. It seems to us that this is carrying the principle as 
far as it can be extended. Where, however, no time is fixed, 
a reasonable time under the circumstances is allowed, and 
where dehvery is delayed in consequence of the wrongful act 
of the shipowner or master, no demurrage is recoverable (*). 
If the delay in taking delivery is caused by the act or default 
of the shipowner, he cannot claim demurrage (^). 

A number of cases have been decided where diflSictdties 
have arisen out of the ambiguity contained in the charter- 



(^) Larmoy v. Merry, 2 Bro. Par. Cas., 2iid ed., Vol. 4, p. 630. 

n Abbott, 13th ed., p. 181. 

(3) Thiis V. Byersy 1 Q. B. D. 244. Bandall r. I^nch, 12 East, 179. 
Straker v. Kidd, 3 Q. B. D. 223. Forteus v. Watney, 3 Q. B, D. 634. 
PosUethwaite v. Freeland, 5 A. 0, 599. 

. (*) Budgett v. Binnington, 25 Q. B. D, 320 ; affinned (1891) 1 CL B. 35. 

(*) Hanson v. Donaldson, 1 Sc. Sess. Ca. (4th ser.) 1066. Benson v. 
Blunt, 1 Q. fi. 870. Bradley v. Goddard, 3 F. & P. 638. 

(«) Wright v. New Zealand S.8. Co., 4 Ex. D. 166. Ford v. Cotesworth, 
L. E., 4 Q. B. 127. Rogers v. Hunter, M. & M. 63. Fostlethwaite t» 
Fredand, 4 Ex. D. 166. 
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party or bill of lading as to when the lay days oommenoe. 
The contract, of course, should clearly state both the port and 
place of loading and unloading, as also when the lay days 
will be held to commence. Should there be silence on this 
subject, as before stated, a reasonable time will be allowed, 
and such reasonable time wiU be arrived at by considering, 
inter aliUy the usage of the port. It has been held to mean 
"usual and customary time" Q). If a definite time be stated 
in the contract, the contractor is bound strictly by that con- 
dition, although delay be caused in no way through his own 
fault (^). Where, however, a reasonable time as above defined 
is allowed, or the contract is silent as to time, he will not be 
held responsible for delay arising from circumstances beyond 
his control (*), but must use reasonable diligence (*). 

Where difficulties arise in interpreting the charterparty, in 
consequence of ambiguity as to the place at which the ship 
is to arrive before the lay days begin to run, the rule seems 
to be that, where the place indicated is a large place in which 
are several docks or quays, &c., the time of arrival of the ship 
at the place indicated, generally is the date at which the lay 
days begin (^), unless the custom of the port, which custom 
must be established and settled beyond doubt (^), gives the 
words used a limited meaning, for instance, that the ship 
is to berth at a particular portion or part of the harbour 
mentioned. 

Q) See note (•), antCy p. 71. 

(*) Brown v. Johnson^ 10 M. & W. 331 ; 11 L. J., Ex. 373; Oar. & 
M. 440. Nieman v. M<my 29 L. J., Q. B. 206; 6 Jur. (N. S.) 775. 

(») Commercial S.8. Co. v. Boulton, 10 Q. B. D. 346; 44 L. J., 
Q. B. D. 346 ; 44 L. J., Q. B. 219 ; 33 L. T. 707 ; 23 W. E. 854 ; 3 Asp. 
111. 

(*) Nelson v. Dahly 12 Ch. D. 568, 581. Brown y. Johmony 10 M. & 
W. 331. Brereton v. CJujpman, 7 Bing. 559. Kell v. Andersouy 10 M. 
& W. 598. Hick V. Tweedy^ 63 L. T. 765. 

(») The Norway, Br. & L. 226, 377, 404. The Cariahrook, 15 P. D. 
98; Monsen v. Macfarlane, (1895) 2 Q. B. 562. Pyman v. Dreyfrn, 24 
Q. B. D. 162. 

(•) Postlethwaite y. Freeland, 5 A. C. 599. 
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In the case of Kell v. Anderson Q), it was held that a 
collier, bound to discharge in London, could not count her 
lay days from her arrival at Ghravesend, although Gravesend 
is within the port of London, but that the lay days began 
to run from the time she was in her discharging place in the 
" Pool," that being the ordinary place of discharge for such 
cargoes. But if the words, " according to the custom of the 
port," or similar ones, be deleted from the charterparty, and 
no other similar conditions be inserted, the custom of the 
port, being a reasonable one, is not got rid of by such 
deletion (^). A working-day, when mentioned in a shipping 
contract, means all days upon which it is usual to work, that is, 
all days except Sundays and holidays. A "running day" in- 
cludes Sundays and holidays {^) . The expression " days only " 
means ruuning days (*), unless qualified by the context (^). 

Li demurrage proper, a portion of a day counts as a whole 
day (^). But in case of damages for detention, the damage 
actually suffered can only be recovered (^). 

So far as we can see, it has never been decided how many 
hours go to make up a working day, and in the case of Laing 
V. Holloway (^), it is remarked : " Our law does not fix the 
number of hours in a working day. Probably, custom would 
prevail." 

The case of The Katy (®) decides that the expression " day " 
means calendar day, and not twenty-four hours. It some- 
times happens the contract contains other expressions than 

(*) Kdl V. Anderson, 10 M. & W. 598. 

(2) Hilstrom v. Gibson, 3 M. L. C. 302, 362. Saunders and Others v. 
Jenkins and Others, 13 L. T. E. 24. Nielson v. Wait, 14 Q. B. D. 616. 

(3) Nielson v. Wait, 16 Q. B. D. 67. 

(*) Brown v. Johnson, 10 M. & W. 331. Nieman v. Moss, 29 L. J., 
Q. B. 206. 
(*) Commercial 8.8. Co. v. Boulton, 10 Q. B. D. 346. 
(*) Commercial 8.8. Co. v. BotUton {ante). 
n Carver, S. 631. 
(8) 3 Q. B. D. 437. 
(») 10 T. L. R. 634. 
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those applicable to time, indicating all the same when lay 
days are to commence to run, such as " turn " or " regular 
turn." In such cases, where the words have a known recog- 
nized meaning in the trade, a shipowner is bound by the 
meaning, though ignorant of such at the time he entered 
into the contract (^), and parol evidence is admissible to prove 
the meaning of the expression used(^). The expression must, 
however, be well known with a well-known established 
meaning (^). 

As has already been intimated, a charterparty is a contract, 
a bill of lading — evidence of one — ^between the charterer and 
shipper and the shipowner and charterer. Like all other 
contracts, any condition not against the law of the country 
may be inserted therein, and where there is no fraud, the 
law will give eflPect to the conditions. In construing these 
contracts. Baron Martin, in Crookemt v. 'Fletcher {^), says: 
"All mercantile contracts ought to be construed according 
to their plain meaning to men of sense and understanding, 
and not according to forced and refined constructions, which 
are intelligible only to lawyers, and scarcely to them." 

It has also been held that the Court will assume, in order 
to ascertain the implied meaning of a contract, that the 
parties intended to stipulate for that which is fair and rea- 
sonable, having regard to their mutual interests and to the 
main object of the contract (^). 

A number of cafies dealing with the interpretation of 
written and implied conditions in charterparties and bills of 
lading are to be found in Abbott, 13th edit., pp. 275 — 343. 



Q) Eohertson v. Jackson, 15 L. J., C. P. 28. King^, ffinde, 12 L. E., 
It., Ex. 113. 

(*) Leideman v. SchultZy 23 L. J., C. P. 17. Bohertson v. Jackson, 15 
L. J., C. P. 28. King v. Einde, 12 L. E., Ir. Ex. 113. 

(3) LawBon v. Burnesa, 1 H. & 0. 396. 

(*) Crookevnt v. Fletcher, 26 L. J., Ex. 153. . 

(*) Lord Watson, in Dahl v. NeUon, 6 A. 0. 38 ; 60 L. J., Ch. 411 ; 
44 L. T. 381 ; 29 W. E. 543. 
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It is not proposed in the present work to further discuss 
this subject, except to point out that though a contract under 
seal cannot be varied or released by parol or written instru- 
ment not under seal, yet, in one case, Lord Kenyon suffered 
evidence to be given to prove a usage, holding that, although 
primd facie the deed excluded this privilege, he thought the 
deed might be explained by uniform and constant usage, the 
usage being a tacit exception out of the deed (^). 

{}) Donaldson v. Foster y Gkdld. Sit., Mich. Term, 29 Geo. 3. Anderson 
V. Fitchw, 2 B. & P. 164 ; 2 Ves. sen. 331. 
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Chap. X. 

JETTISON. 

Jettison is the voluntary throwing overboard of anything 
on board ship, whether it be cargo, or ship furniture, and it 
includes the cutting away of masts, spars, rigging, sails, or 
anything else connected with the ship. It is justified in 
cases of imminent danger when done for the general safety. 
The captain, or person in command, may even jettison the 
whole cargo when the lives of those on board are absolutely 
imperilled, and the action is taken as the ultimate remedy. 
It is justifiable where inherent vice is discovered in the cargo 
jettisoned, rendering it necessary for the general safety. 

The eflPect of jettison, and in what proportion, and how 
the loss is borne, is dealt with more fully in the chapter on 
General Average. 
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Chap. XI. 

BARRATRY. 

Barratry has been defined by Lord Tenterden as " a fraudu- 
lent act of the master or mariners, committed to the prejudice 
of the owners of the ship " (^). It may be committed by the 
master alone, the crew alone, or by the master and crew con- 
jointly. The main ingredient is, that it must be a fraudulent 
act committed by the servant or servants of the owner for the 
time being. The word ** fraudulent " must be taken in its widest 
sense, and as meaning more than deceit or misrepresentation. 
Accepting this definition, '* breach of trust " has been held to 
be included in the term fraudulent (^). It has again been 
defined as " an act with criminal intent " (^) ; but we think 
this definition is not entirely correct, as a barratrous act 
may be committed, although there be no criminality in 
it. So far as we can see, all that is necessary is, that the 
act to be barratrous must have been one which was done with 
a knowledge of a conscious wrong- doing. A lawful act 
negligently done is not barratry. An unlawful act which 
has not been wilfully done, or negligence only, never amounts 
to it (*). For instance, barratry occurs where a ship is fraudu- 
lently scuttled, burnt, run ashore, deviates from her proper 
course, sold, or otherwise fraudulently disposed of, by master 



(») Abbott, 13th ed., p. 185. 

(*) Hayman v. Pariah, 2 Camp. 149. Earl v. Rowcrofty 8 East, 125. 

(') McAxtliiir, Marine Insairance, 2iid ed., p. 130. 

(*) Grill V. The Gerieral Iron Screw Collier Co., L. R., 1 C. P. 600; 
L. R., 3 C. P. 476 ; 35 L. J., 0. P. 321 ; 37 L. J., 0. P. 206 ; 18 L. T. 
486 ; 16 W. E. 796; 12 Jur. (N. S.) 727. 
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and crew, or either. It may occur not only from the doing 
of something, but from the fraudulent neglect to do something. 
A master who does anything illegal, or refrains from doing 
anything which he is legally required to do, whereby the ship 
or its safety is, or may be, imperilled, is also barratrous. 
As between the master and owner, or the crew and owner, the 
act, whatever it be, will not be barratrous if the owner con- 
sent. It is not necessary that the act to be barratrous must 
have been done to defraud the owner (^). 

The importance of having the question decided if what has 
been done can be considered barratrous or not, arises, not 
unfrequently, in recovering under policies of insurance. 
These generally have a condition insuring against damage, 
the result of barratrous acts, and they are also important in 
some cases where deviation during the voyage takes place. 
The voyage having been altered by the barratrous act, the 
underwriters are bound by the conditions in their policy, 
and if the conditions in the policy render them responsible 
for barratrous acts, they are liable, and that even though the 
loss arises altogether independently of, but after, the barra- 
trous acts. Although an owner cannot commit barratry as 
against himself, he may as against his co-owners {^). 

(1) Earl V. Bowcroft, 8 East, 125. 

(*) Jones V. Nicholson, 10 Ex. 28 ; 23 L. J., Ex. 330; 2 C. L. R. 12. 
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Chap. XII. 

COLLISIONS AT SEA. 

The law has divided the circumstanoes under which collisions 
at sea may take place into four classes (^). 

These are, firstly, cases where the collisions arise from 
inevitable accident. In all such cases, the loss or damage 
done is borne by the parties suffering. As neither party 
is to blame, it would be unjust that either should be held 
responsible for damage done to the other vessel, or, indeed, 
for anything over and above the amount which each indivi- 
dual party suffers from the result of the accident. In all 
oases, in order to recover damage for loss sustained from 
another party, it must be shown that the damage done is the 
result of some wrongful act of the other side. 

Secondly, cases where the collision arises, both parties being 
in the wrong. In these cases, the rule of law is that the 
damage sustained must be apportioned between the wrong- 
doers. It is immaterial whether both have been equally 
damaged or not (^). 

Thirdly, cases in which the injured party is wholly to 
blame for the collision. Then the sufferer bears the whole 
loss, he being the only person causing the damage. 

The last class occurs where the collision is the fault of the 
ship which ran the other down, in which case the ship at 
fault, being entirely responsible, compensates the sufferer. 

(1) The Woodrop, 2 Dod. 85. 

(».) The Linda, Sw. 306. The Immaganday 8 Moo. P. 0. 75. The 
Aurora, JjMsh., 327. The Swanland, 2 Sp. at p. 110 (n.). Cha^pman v. 
Eoyal Netherlands Si Ni Co., 4 P. D. at p. 160. 
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Inevitable Jtccident occurs where no negligence can be 
imputed to either side. It has been defined by the Privy 
Council as " that which a party charged with an oflFence 
cotdd not possibly prevent by the exercise of ordinary care, 
caution, and maritime skill "(^). 

The mere omission to take some possible precaution, which 
circumstances afterwards show might have prevented the 
accident, will not remove it from this class (2), provided it 
be shown, as Sir Montague Smith says, "that the master took 
such precautions as a man of ordinary prudence and skill, and 
exercising reasonable foresight would use to avert danger in 
the circumstances in which he may happen to be placed." 
Should the accident arise from some defect of which the 
master had some previous notice, the Courts would probably 
hold that the accident was not inevitable (^). Where there 
is not such notice, the plea of inevitable accident would 
possibly be sustained (*). 

Where the defence relied upon in an action is that of 
inevitable Jtccident, it is necessary for the plaintiff to give 
prima facie evidence of negligence before the defendant has 
cast upon him the necessity of proving that the accident was 
the result of inevitable accident (*). 

A collision may be the result of inevitable accident, as 
regards one ship, though the same excuse may not apply 
with regard to the other. Such a case may arise where a 

(1) The Marpeaia, L. E., 4 P. 0. 212, 220; citing from The Virgily 
2 W. E. 205. The Lochliho, 3 W. Eob. 310. The Secret, 26 L. T. (N. S.) 
670. The Thornley, 7 Joir. 659. The Alhano, (1892) P. 419. 

(2) The William Lindsay, L. E., 5 P. C. 338, 343. The City of Peking, 
14 A. C. 40 ; 58 L. J., Ad. 64 ; 61 L. T. 136 ; 6 Asp. 396. 

(8) The Calcutta, 3 M. L. C. 336 ; 21 L. T. 768. The European, 10 
P. D. 99 ; 54 L. J., Ad. 61 ; 52 L. T. 868 ; 33 W. E. 937 ; 5 Asp. 417. 

(*) The Virgo, 35 L. T. 519 ; 25 W. E. 397 ; 3 Asp. 285. 

(6) The Bolina, 2 Notes of Cases, 208. The Marpesiu, L. E., 4 P. C. 
212 ; 26 L. T. 333 ; 8 Moo. P. 0. (N. S.) 468 ; 1 Asp. 261. The Indus, 
12 P. D. 46; 56 L. J., Ad. 88; 56 L. T. 376; 35 W. E. 490; 6 Asp. 
105. The Merchant Prince, (1892) P. 179; 67 L. T. 251 ; 7 Afip. 208. 
The George, 2 W. Eob. 386; 9 Jur. 670; 4 Notes of Cases, 161. 
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third ship fouls another, which other actually collides with 
the ship damaged (^)« In such a case, the ship which collided 
with the other may, as regards the ship collided with, sustaiii 
the plea that the collision was the Jesuit of ineyitable acci- 
dent, while the fouling ship could not plead it as against the 
ship fouled, or the ship collided with. 

Sects. 418—424 of the Merchant Shipping Act of 1894 
(57 & 58 Vict. c. 60) make provision for the prevention of 
collisions at sea. 

By sect. 418 it is provided that her Majesty may, on the 
joint recommendation of the Admiralty and the Board of 
Trade, by Order in Council, make regulations for the pre- 
vention of collisions at sea ; and by sect. 419 it is provided, 
that if an infringement of the collision regulations is caused 
by the wilful default of the master or owner of the ship, that 
master or owner shall, in respect of each offence, be guilty of 
a misdemeanour. It further provides that if any damage to 
person or property arise from the non-observance by any 
ship of any of the collision regulations, the damage shall be 
deemed to have been occasioned by the wilful default of the 
person in charge of the deck of the ship at the time, unless it 
is shown to the satisfaction of the Court that the circumstances 
of the case made departure from the regulations necessary. 

The cases The Telegraph (^) and The Lindisfarne (*), 
decide that where a vessel shows that she has substantially 
complied with the requirements of an Act of Parliament in 
regard to lights, the burden of proof shifts and lies upon the 
ship against which the action is brought. 

Sect. 422 provides for the duty of vessels to assist each 
other in cases of collisions, and also makes it compulsory on 



(1) The Sisters, 1 P. C. 117 ; 45 L. J., Ad. 39 ; 34 L. T. 338 ; 24 W. E. 
412 ; 3 Asp. 122. The Hihemia, 81 L. T. 806 ; 24 W. B. 60. The 
Madeody 6 P. D. 254; 60 L. J., Ad. 3; 29 W. E. 340; Stuart's Vioe- 
Ad. Eep. (Canada) 140. 

{«) 1 Spinkfl, EocL & Adm. 427- 

(3) 12T.L..E. 267* • - 

B. a 
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the master or person in charge of each vessel to give the other 
the name of his vessel, the port to which she belongs, &o., 
and makes further provision that if there is a failure to 
eomply with this section, and no reasonable cause is shown 
for such failure, the collision shall, in any absence of proof to 
the contrary, be deemed, to have been caused by the wrongful 
act, neglect. or default of the person not furnishing the 
mformation (^). 

In stating the effect of recent legislation, it may be well 
to point out that the fourth sub-^section of sect. 419 is to all 
intents and purposes a re-enactment of sect. 17 of 36 & 37 
Vict. o. 85. By the strict reading of this section it would 
appear as if the Legislature intended it to be immaterial 
whether the non-observance of the regulations could or 
could not have contributed to the collision. The mere fact 
that where two ships collided, and one was observing the 
regulations and the other was not, made infringement of the 
regulations positive evidence that the ship so infringing was 
in default and responsible. But though this would appear to 
have been the intention of the Legislature, the Courts have, 
by their decisions, not given this liberal interpretation to the 
statute. The cases seem to show that the judges, at least 
prior to the passing of 56 & 57 Vict. c. 60, had put a more 
limited interpretation on it. The rule, as gathered from the 
recited cases, seems to be (^), that if, by the infringement of 
the regulations, it were possible to have contributed to the 
collision, the ship failing to comply with the rule will be 
held liable, although the Court be not satisfied that the. 
isifringement had so contributed (*). The mere proof that 
the infringement did not contribute to. the collision is 
inadmissible (^), but if the infringement be of such a nature 



I'll"' 

(1) The Voorwaarts and The Khedive, 5 App. Ca. 876« 
, (2) Abbott, lath ed., p. 832,. . . 
(3) The Taldhot, (1891) P. 184. 

(*) The Fanny M. Carvill, 13 A. 0.^ 465 (n.); 44 L. J., Ad. 34; S 
L. T. 646; 24 W. E. 62 ; 2 Asp. 665. The Khedive, 6 A. 0. 894, 
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.that it ooidd not by any possibility have * ooAtributed, the 

.section does not apply Q), 

Before a person can be found guilty of infringing a regu- 

' lation the circumstances requiring the observance of it must 
have been known to him. The Master of the Eolls, iq the 
case of The BeryU^)^ says: "These rules can only apply 
to circumstances which must or ought to be known to the 

. parties at the time ; you cannot regulate the conduct of 
people as to unknown circumstances. When you instruct 
people you instruct them as to what they ought to do under 
circumstances which are or.ought to be before them. When 

- you say that a man must stop and reverse, or, I will say, 
slacken his speed, in order to prevent risk of collision, it 
would be absurd that it would depend upon the mere fact 
that there was risk of collision if the circumstances were such 

. that he could not know there was risk of collision." 

Prior to the passing of the Judicature Act, claims for 
division of loss under this class of case could only be recovered 
in the Admiralty Courts ; but by sub-sect. 9 of sect. 35 of 
36 & 37 Vict. c. 66, it is provided that " in any case or pro- 

. ceeding for damages arising out of a collision between two 
ships, if both ships shall be found to have been in fault, the 
rules hitherto in force in. the Court of Admiralty, so far as 
they have been at variance with the rules in force in the 
Courts of common law, shall prevail." In such Colonies as 
have not adopted the Judicature Act, and no Act has altered 
the mode of proceeding for claims for division of loss, 
such proceedings can only be enforced under the Vice- 
Admiralty jurisdiction. The rule applies whatever the 
nationality of the ships may bo(^), and wherever the collision 

. • : r- 

{}) The Fanny M, Carvill {ante). The Duke of Bucdeughy (1891) A. 0. 
310 ; 15 P. D. 86 ; 65 L. T. 422 ; 62 L. T. 94 ; 6 Asp. 471. 

(*) 9 P. D. 4, 137; 53 L. J., Ad. 75 ; 49 L. T. 747; 32 W. E. 600; 
5 Asp. 321. 

(3) The B, L. Alston, 8 P. D. 6. The Margaret, 9 P. D. 47. The 
Washington, 5 Jur. 1067. The Monarch, 12 P. D. 5. The Vera Crya, 
9 P. D. 96. The Bona and The Ava, 2 Asp. M. L. 0. 182. 

g2 
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ooours (^). As has been stated, the loss is apportioned thus^ 
if the loss on ship A. be 1,000/., and that on B. 2,000/., A. 
can recover 500/. from B., and B. 1,000/. from A. 

The history of the application of this rule of division of 
loss is fully entered into in " Marsden on the Law of Collisions 
at Sea.'* At first it wonld appear that there was a contention 
as to whether the loss of each vessel should be added together 
and each party in fault be liable for a moiety of that amount, 
but for a great number of years the law appears to be settled 
that the proper way of arriving at the amount of damage 
one is entitled to recover from the other is according to the 
example immediately before recited. It is immaterial the 
amount of blame attachable to each, as the Court will not 
weigh this subject at all. If both were to blame for the 
collision, both must suffer equally, notwithstanding it may be 
apparent one was guilty of more negligence than the other (^). 
It is not necessary that both ships be to blame for the actual 
collision, but that both should have been guilty of negligence 
by which the loss from the collision resulted either wholly or 
partially (^). This proposition must not be taken to mean 
negligence of either ship after the collision has occurred, 
such as not taking proper steps to save cargo, but only to 
such instances as the case of a ship whose sole fault consisted 
in having her anchor suspended from her hawser in such a 
way as likely to do damage if a collision occurred. In such 
a case the ship was held liable for half the loss suffered by a 
barge which negligently went foul of the schooner and was 
pierced and sunk in consequence of the anchor penetrating the 
side of the vessel (^). 

The owners of the oargo^ equally with the owners of the 

(^) Hay and Le Neve, 2 Shaw's (So.) App. Ca. 395. The Monarch, 
1 W. Eob. 21. The Seringapatam^ 3 W. Bob. 38. 

(*) Cayzer v. Carron Co., 9 A. C. 878 ; 64 L. J., Ad. 18 ; 62 L. T. 361 ; 
83 W. E. 281 ; 5 Asp. 371. 

(3) The FranMand and The Keatnly L. E., 4 P. C. 629. The Bona 
and The Ava, 2^L. T. 781. The Margaret, 9 A. C. 873. 

{*) The Margaret, 6 P. D» 76» The ^co^a, 68 L. T. 324. • 
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fiihip, recover a moiety of their damage only in cases in whicli 
the ship carrying the cargo has contributed to the accident ('), 
hut this does not limit the right of the cargo-owner to recover 
the full amount of the damage done to his cargo from the 
shipowner in an action for breach of contract {^). 

The 603rd section of the Merchant Shipping Act of 1894 
(57 & 58 Vict. c. 60) is almost similar to sect. 54 of the 
Merchant Shipping Act of 1862, repealed by the before- 
mentioned Act. By that section certain limits to their liability 
are laid down for the protection of the owners of ships. The 
section provides that where the occurrences therein referred to 
take place without the actual fault or privity of the owners 
their liability for loss is limited as therein provided, unless by 
special agreement some other contract is made independent of 
the statute (^). By sub-sect. 3 of sect. 503 of 57 & 58 Vict. 
c. 60, it is enacted that such liability arises on every distinct 
occasion to the same extent as if no other loss or damage had 
previously arisen. In all cases where the ship or owner is 
responsible, it must be remembered the ship must have been 
in charge or under the control of the owner or his servants. 
Otherwise this rule does not apply (*). 

The rule with regard to the recovery of damage in a case 
where both ships are at fault in a collision, and one can 
shelter itself under the provisions of the last-recited section, 
and the extent of damage does not enable the other side to so 
shelter itself, is as follows : the owners of the ship which has 
sustained the greater loss are entitled to prove against the 
ship limiting her liability for a moiety of the damage done 
to it less a moiety of the damage sustained by the limiting 
ship, and after si^ch deduction are entitled to be paid in 
respect of the balance due to them pari passu with the other 



^mf^^i^m 



(1) The Milan, Lush. 388. 

(2) The Satanitay 11 T. L. E. 322. Clark v. The Earl of DunraveUy 
13 T. L. E. 58. 

(3) The Parlemmt Beige, 5 P. D. 197. 

(*) The Buehire, 52 L. T. 740. Chartered Mercantile Bank, &c, v. 
Netherlands, India, &c. Co,, 10 Q. 'B. D. 521, 
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olaimants out of the fund provided by the owners of the: 
limiting ship (^). 

Where two ships, such as a tug and her tow, collide with 
and injure a third one through the negligence of either, the 
damaged ship can recover, from both or either, the whole- 
amount of damage done ; the tug and her tow being held in 
law one vessel (2). The tow and tug, of oourse, have their 
remedy afterwards inter se, and the one in fault remains 
liable (^), but if both tug and tow be found in fault neither 
can claim to be indemnified by the other or compel contribu- 
tion (4). And if either . damage the other, both being in 
fault, neither can recover for salvage services rendered by the 
one to the other (^). 

A tug, in the performance of an ordinary tug service, ac- 
cording to Dr. Lushington, should be subservient to the pilot 
on board the ship in tow, and the master and crew should 
implicitly obey and carry out the pilot's directions (®), except, 
in clear cases of extreme necessity (J). 

As has been already stated, where by default a collision 
with a thirH ship takes place either with the tug or the tow, 
both are responsible for the injury done. This general rule 
is subject to the proviso that if such collision takes place 
through the default of a pilot, who, by a compulsion of law, 
is on board, no liability attaches to the masters or owners of, 
the tow (^) ; though this protection does not extend to the. 
master or owners of the tug, as the pilot is not compulsory to 



(^) Stoomvaart Maatschajypy Netherlands v. P« & 0. S, N, Co,, 7 A. 
6. 795. 

(2) The Avon v. The Thomas JoUffe, (1891) P. 7. 

(8) The Stormcock, 53 L. T. 53. 

(*) Merryweather v* Nixon, 8 T. R. 186. The Englishman and- 
AtLstralia, 11 T. L. B. 58. 

(«) The Altair, 13 T. L. R. 286. 

(«) The Christinay 3 W. Rob. 27. The Duke of Sussex, 1 W. Rob. 270. 
The Energy, L. R., 3 Ad. 48. Spaight v. Tedcastle, 6 App. Oa. 217. 

,(') The Christina {ante), 

(8) The Ocean Wave, L. B., 3 P. 0* 205.. 
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her and she voluntarily contracts to do the work of towing 
with the knowledge that the pilot is, by compulsion of law, 
put in charge of the tow Q). 

It is usual in cases of collision, where one party holds the 
other in fault, to institute proceedings in the Vice- Admiralty 
Court by arresting the ship in an action in rem. There is 
nothing, however, to prevent a personal action being com^ 
menced in the Admiralty Court. j 

An action in rem is founded upon what is known as a 
maritime lien, which differs from a Hen at common law in 
that it does not include or require possession. It is defined 
to be a claim or privHege upon a thing to be carried into 
effect by legal process (2). The lien attaches to the ship and 
her unpaid freight at the moment of collision (^), as also to 
all her appurtenances and increased value from repairs 
effected after collision, but before arrest, at the owner^s 
expense (*), but not if effected by third parties by virtue, of 
being the holders of a bottomry bond (^). The lien arising 
from collision does not attach to the cargo,. but even this may 
be arrested under the action in rem for unpaid freight, and 
should it be afterwards found that there is no freight owing, 
tho owners of the cargo are not entitled to recover either costs 
that they may have been put to in asserting their claim to 
the goods, or damages they may have suffered in consequence 
of the arrest of them. On the affidavit of the shipowner or 
master that no freight is due, the cargo should be released (®)« 
The cargo should also be released, when freight is owing 
thereon, on payment of the same into Court (^). The remedy 
afforded by an action in rem is limited to the value of the 

fc ■ ,■■«■■■ ■■■■■■■■■^^■■■-■- I ■ ■■! ■■*■■■ I ■■ ■ .-iM ■■ ■■■■■■■■■w ■ ■■■■ m 

(1) The Mary,6-'P. D. 14. - 

^. (2) The Brig Nestor, X Sunm. 73. The Hemrich BjorUi 8 P. D. 15L 

(3) The Aline, IW.'Rdb.ni. The Volant, lW.iiob.3S3. The Orpheus, 
L. E., 3 Ad. 308. The Leo, Jjush. 4U. 

(*) The Aline {ante). The Saint Olaf, L. R., 2 Ad. 360, 
. {^) The Aline {ante), 

(«) The Flora, L. E., 1 Ad. 45. 

(") The Victor, Lush. 72. The Leo {ante) 
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property proceeded against (^) ; but where there is a remedy 
in personam as well as a remedy in reniy a plaintiff who has 
resorted to one of the remedies and failed to obtain full satis-^ 
faction thereunder may resort to the other class of action for 
the purpose of trying to recover the balance owing (^). 

A large number of decisions dealing with the interpretation 
which has been put upon the statutory regulations for the 
prevention of collisions at sea, will be found in Abbott, 
13th edit., pp. 832—858, and Marsden's " Collisions at Sea," 
pp. 359 — 529. Although recent legislation has taken place 
(the Merchant Shipping Act of 1894), yet these regulations 
have not been materially interfered with, and the decisions 
referred to are still applicable to the particular regulations to 
which they refer. 

Questions not unfrequently arise, especially under marine 
insurance policies, out of collisions between ships and harbour 
piers, or other stationary objects. In such cases, of course, 
the stationary object cannot be to blame, except in case of 
an unabandoned wreck not properly buoyed or lighted. In 
this class of cases questions may arise as to what is covered 
by the conditions of the policy. In the case The Union Mar, 
Ins. Co. V. Bormck ('), it is decided that a condition providing 
for any loss or damage through collision with " harbours, or 
wharves, or piers, or stays, or similar structures, and including 
any running-down clause as per original policy," covered loss 
arising from the ship colliding with a breakwater. 

In calculating the damage resulting from collision, the 
injured party is entitled to include damage from loss of profit 
the ship would have made. In making this claim, however, 
the plaintiff will require to prove the loss, and simply showing 
loss of service of the ship is not sufficient. Thus, a claim by 
a harbour authority for loss of service of a dredge in conse- 



(1) The Victor {ante). The Volant {ante). 

(«) The Hope, 1 W. Bob. 164. The Zephyr, 11 L. T. 351. The Orient, 
L. E., 3 P. 0. 696. 
(3) 11 T. L. E. 465. 
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quenoe of collision was not allowed, because no evidence was 
given that they would have made the profit if the collision 
had not occurred (^). But this decision was reversed by the 
House of Lords, who held it was sufficient for the authority 
to show their work had been delayed by the loss of the 
service. Although a ship is responsible and damages may 
be recovered by action in rem for damage wrongfully done 
by one ship to another, whether by collision or otherwise, yet 
a ship is not subject to a maritime lien in respect of damage 
where the ship itself is not the instrument which causes the 
damage. In the case of Carrie v. McKnight (2), fearing a 
collision, the master cut the moorings of the other vessel, 
causing her to drift and wreck. It was held that it was the 
wrongful act of the master only, and no maritime lien existed 
against the ship. < 

(') The Greta Holmes 12 T. L. R. 380; reversed 13 T. L. B. 552. 
H 13 T. L. E. 53. 
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Chap. XIIL 
MARITIME lilEIT. 

Maritime lien, as has already been mentioned in the chapter 
on " Collisions at Sea," is a privileged claim upon a thing to 
be carried into effect by legal process, and, wherever such 
lien exists, the Court of Admiralty enforces it by proceedings 
in rem. The proceedings may accordingly be taken for 
recovery of wages by seamen or master, recovery of money 
paid for disbursements by the master for which he has 
acquired a maritime lien, such as proper expenditure upon 
the ship, whether the same is immediate or only promised (^), 
so long as the expenditure has been necessary and for the use 
of the ship (^), such as for coal supplied where he hafi given 
his acceptance (^), as also for payment of pilotage, towage, 
salvage, damages from collisions, and any cases where money 
is lent on bottomry bond for repairs or necessaries (*). 

From this general statement there is one exception, 
namely, in the case of mail ships exempted under the Mail 
Ship Act of 1891 (54 & 66 Vict. c. 31). These ships are free 
from arrest, and maritime liens cannot be enforced against 
them, but they can against the security given on behalf of the 
ship under sect. 3 of the last-mentioned Act* 

There are some cases in which proceedings may be taken 
in rem although there is no maritime lien(^). Amongst 

(1) The Feroniay L. E., 2 Ad. 65. The Marco Folo, 24 L. T. 804. 
Bristow V. Whitmore, 9 H. L. 391. 

(2) The Fetonia {ante). Thacker v. Moates, 1 M. & Rob. 79. The 
Jamea Seddon, L. E., 1 Ad. 62. 

(3) The Ripon City, 13 T. L. E. 378. 

(*) The Prince George (1842), 4 Moo. P. 0. 21. The Karnah (1868), 
L. E., 2 Ad. 289. 

(5) The Neptune, 3 Knapp, 94. The Heinrich Bjom, 10 P. D. 44. 
The Cella, 13 P. D. 82. 
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these are cases where money becomes oMring for huilding, 
equipping or repairing any ship. 

By the 4th section- of 24 Vict. o. 10, the High Court of 
Admiralty has jurisdiction in such cases conferred upon it, 
^' if at the time of the institution of the cause the ship or the 
proceeds thereof are under arrest of the Court." 

By the 6th section of the same Act jurisdiction is conferred 
in cases of claims for necessaries to any ship elsewhere than 
in the port to which the ship belongs, unless it be shown to. 
the satisfaction of the Court that at the time of the institution 
of the cause any owner or part owner of the ship is domiciled 
in England or Wales. In this case, however, unless he. 
recover more than 20/., or obtain a judge's certificate, no 
costs are recovered. 

Should the plaintiff be able to arrest the ship by virtue of 
the provisions of any statute, he will, from the time of the 
arrest, have the ship as a security for his claim. 

For long it was sought to be contended that material or 
necessaries men or persons making advances on account of 
same acquired a maritime lien. Dr. Lushington, in the case 
of The Pacific Q)y referred to in the 13th edition of Abbott, 
p. 148, sketched the history of the Admiralty Court in this 
respect. He said : " The material man (^), by the law of some 
countries, has a lien upon the ship, and in very early times 
he could maintain a suit against the ship in the Admiralty 
Court, but the decision of the Privy Council in the case of 
The Neptune i^) J given in the year 1835, took away the 
last vestige of Admiralty jurisdiction in the case of neces- 
saries, and from that date to the recent statutes the material 
man had no hciis standi whatever in the Admiralty Court. 
His only remedy was in the common law Courts, and 

there, unlike the mortgagee, he could proceed only against 

■ ' ' ' « 

(1) 33 L. J., P. Ad. 120; B. & L. 243. 

(*) Now called the necessaries man. For a definition of the term 
material man, see the report of Sir Leoline Jenkins to Charles the 
Second, cited by Sir John NichoU in The Neptune^ 3 Hagg. 129, 142. 

(3) 3 Knapp, 94. 
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the shipowner, not against the ship. This state of things 
was altered by the 3 & 4 Vict. c. 65, s. 6, which gave the 
Court jurisdiction over claims for necessaries supplied to a 
foreign ship, but that statute not applying to British ships, 
the 24 Vict. o. 10, s. 6, gave jurisdiction over claims for 
necessaries supplied to any ship, subject to two provisoes — 
that the supply should have been made elsewhere than 
in the port to which the ship belongs, and that at the date 
of the institution of the suit the shipowner should not be 
domiciled in this country. These enactments may seem 
diverse, but the reason for them is plain and uniform. 
Against the foreign vessel a real action is given to the 
material man in all cases, because the owner is assumed to be 
beyond the jurisdiction. Vice versd, it is denied against a 
British vessel where the owner is proved to be within the 
jurisdiction. And it is also denied against a British vessel 
in case the necessaries have been supplied in the home port, 
because the presumption is that the supply was made on the 
personal credit of the owner, who would there be known and 
trusted. In short, the remedy against the ship is given only 
where a personal action against the owner would be fruitless, 
and not even then where the supply is to be assumed to have 
been made on his personal credit. The material man, there- 
fore, by the mere fact of his supplying necessaries, in no case 
obtains the ship as a security until he institutes his suit in 
this Court, and, in the case of British ships (like the present), 
may never obtain it at all if by reason of the owner having a 
domicil in this country the suit cannot be instituted. This, 
I think, shows the material man has not a maritime lien, for 
a maritime lien accrues from the instant of the circumstances 
creating it, and not from the date of the intervention of the 
Court." This decision, and that arrived at in the case of 
The Heinrich Bjorn (^), have now settled the law that a 
necessaries man has no lien for moneys which may be owing 
to him ; but under the sections of the Act before referred to 

8 P. D. 151. 
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he may procure the arrest of the ship if it he a foreign ship, 
or, being a British ship, the debt were incurred for the ship 
at other than the port it belongs to ; provided always that at 
the date of the institution of the suit the shipowner be not 
domiciled in the country or colony where the debt was 
incurred, and provided always the supply was not made on 
the personal credit of the master or owner. 

By the 6th section of 24 Vict. c. 10, it is provided that a 
similar right of arrest to that which necessaries men have is 
also enjoyed by the owner, or consignee, or assignee, of any bill 
of lading of any goods carried into any port in " England or 
Wales in any ship, for damage done to the goods or any part 
thereof by the negligence or misconduct of, or for any breach 
of duty or breach of contract on the part of the owner, master, 
or crew of the ship, unless it be shown to the satisfaction of 
the Court that, at the time of the institution of the cause, 
any owner or part owner of the ship is domiciled in England 
or Wales." In this case, also, no costs are allowed unless 
20L be recovered, or the judge certifies for costs. 

Dealing with this section, Maude and Pollock (4th ed., 
p. 86), say: "In some cases the Legislature has by recent 
statutes conferred a right to proceed in rem without giving a 
maritime Uen. Thus, under the 6th section of the Admiralty 
Court Act, 1861, which gives a right in certain cases to owners 
of the cargo carried into any port in England or Wales to 
proceed in rem against the ship for damage done to the cargo, 
either by breach of duty or contract on the part of the owner, 
or master, or crew of the ship, no Ken attaches until the 
institution of the suit" (^). If the ownership of the ship 
have changed before the arrest of the ship, the right to 
arrest for claims made under sects. 46 and 46 of 24 Vict* 
c. 10 is lost. 

By sub-sect. (2) of sect. 2 of the Colonial Courts of 
Admiralty, Act of 1890, it is provided that, "The jurisdic- 

^M^^^»»MMMWMMW»MMM^.»WM»iMi^— ——II— i—^fc— —————— ^——^■^—^—^i^—^ii^— ■^^—^■^1 ■■■ M M ■» !■■■ IM 1^*^ 

; .(}) Dapmto v» Wyltie & Co, {The Fieve Buperiore), L. E., 6 P. 0. 482. 
The Celluy 13 P. D. S2* 
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.tion of a, Colonial Court of Admiralty shall, subject to the 
provisions of this Act, be over the like places, persons, 
matters, and things as the Admiralty jurisdiction of the 
High Court in England, whether existing by virtue of any 
statute or otherwise, and the Colonial Court of Admiralty 
may exercise such jurisdiction in like manner and to as full 
an extent as the High Court in England." 
: And by sect. 3, clause (a), of the same Act, it is further 
provided, that " Any enactment in an Act of the Imperial 
Parliament referring to the Admiralty jurisdiction of the 
High Court in England, when applied to Colonial Courts of 
Admiralty of any British Possession, shall be read as if the 
name of that Possession were therein substituted for England 
and Wales." 

In all British Possessions which have been brought under 
the provisions of the Colonial Courts of Admiralty Act of 
1890 by any of the means laid down for doing so by the 
6th sub-section of sect. 1 of that Act, the provisions re juris- 
diction and increased remedies conferred by 24 Vict. c. 10, 
apply. 

The maritime lien differs from the common law lien in 
that possession is not incidental to it, nor is any right to 
hold acquired by it, until it is given effect to by legal pro- 
cess (^). A master, even although he may be part owner (2), 
or mortgagee (^), may enforce his lien for wages and 
, disbursements, although persons may have acquired an 
interest as purchasers (*), or mortgagees (^), without notice 
of his lien. He may do so, even although he may have 
been appointed by a charterer, so long as he is in the 



(1) The Bold Buccleughy 3 W. Rob. 229. 

(*) The Feronia, L. E., 2 Ad. 65. 

(3) The EepuUe, 2 W. Eob. 396. 

(*) The Fairport, 8 P. D. 48. The Bengal, Swa. 468 ; 5 Jur. (N. S.) 
1085. 

(fi) The Chieftain, B. & L. 104, 212 ; 32 L. J., Ad. 106 ; 8 L. T. 120 ; 
11 W. R. 537 ; 9 Jur. (N. S.) 388 ; 1 M. L. 0. 327, 
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position of a servant of the owners (^), or their agent 'f6r 
making diBbursements. 

As has already been stated, both master and seamen have 
i mariUme U»^oa tt, dup'for ^y wage. o™g to 4«=. 
And it is provided by sect. 154 of the Merchant Shipping 
Act of 1894 (57 & 58 Vict. c. 60), that a seaman shall not 
by any agreement forfeit, his lien on the ship, or be deprived 
pi any remedy for the recovery of his wages to which, in 
the absence of the agreement, he would be entitled: Not- 
withstanding this, however, either a master or se^an may 
waive his right of lien by making an agreement to take other 
than a cash settlement, such as a promissory note (^)» 

A lien may be lost by such delay or laches in enforcing it 
as would make it inequitable to allow.it to be enforced as 
against subsequently-acquired interests (^). The amount of 
delay, or amount of want of diligence necessary to defeat the 
holder of a lien from exercising his rights has never been 
actually decided. In cases of tort, a delay of years in enf orc-^ 
ing the claim has been held not to have abolished the right 
of lien, though in cases of bottomry bonds the maritime lien 
is only held to continue for a short time, and the rights under 
the bond should be enforced within a reasonable time to enable 
the holder to have a pref erent lien over innocent purchasers (^). 
The lien for wages of master or seaman exists for six years (^). 
As a general rule, hoWevOT, the master cannot enforce his 

(^) The Beeswing, 53 L. T. 554 ; 5 Asp. 484. The Turgot, 1 1 P. D. 21 
54 L. T. 276 ; 34 W. E. 552 ; 5 Asp. 548. Morgan v. Castlegate S,S, 
Co., (1893) A. 0. 38; 62 L. J., P. C. 17; 68 L. T. 99; 41 W. R. 349. 
■ (2) The William Money, 2 Hagg. 136. The Rainbow, 53 L. T. 91 
5 Asp. 479. The Albion, 27 L. T. 723 ; 1 Asp. 482. The Bepuhe, 2 W 
Bob. 396; 4 N. of 0. 166; 9 Jur. 739. The Simlah, 15 Jur. 866. . 

(») The Saracen, 2 W. Eob. 453; 11 Jur. 255; 6 Moo. P. 0. 0. 66 
The Europa, 2 Moo. P. 0. (N. S.) 1 ; 8 L. T. 368 ; 32 L. J., Ad. 188 ; 
9 Jur. 690. The Kong Magnus, (1891) P, 223; 65 L. T. 231. 

(*) The Boyal Arch, Swab. 269, 284. Packard v. Sloop Louisa^ 
2 "Woodbury & Minot, 48. Leland v. Ship Medora, 2 Woodbury & 
Minot, 92. The Brig Nestor, 1 Sumner, 73. 

/ .(*) The Anne, 5 0. Eob. 100. The Boyal Arch {ante). The Bengal, 
Swa. 468. The Fairporty S T. J). ^S {ante). 
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claim for wages, and consequently Ids lien, until the service 
has terminated (^), and, broadly, the law may be stated to be, 
that there is no stated limit to a maritime Hen. It follows 
the res into the possession of whomsoever it may come, and 
the purchaser takes it with all liens attached (^). 

A maritime lien may arise either ex contractu^ ex quad 
contractu^ or as the result of a tort. Those arising from the 
first two classes axe treated aa being equal and co-ordinate, 
except in so fax aa they are preferred by priority or posteriority 
of date (^). 

Where the Court of Admiralty decrees the sale of a res at 
the suit of a ^^ prioi^ petem^^ and the proceeds are exhausted 
in satisfying his judgment, all other claims are discharged 
as against the res (*). Before the decree is pronounced, the 
liens of all those who are diligent to submit them to the 
Court take rank without either reference to, or preference 
for, the creditor by whom the proceedings were taken, 
according to the lateness of service by which they claim their 
lien rendered to the reSy the latest service being first as to 
priority (^), except as to costs incurred by an inferior or post- 
poned lienee in an action of which the preferred lienee has 
the benefit. In such a case the litigant is entitled to his 
costs of action, up to and including the sale, in priority to all 
other claimants (®). 

Wages earned in bringing the ship to its destination on a 
particular voyage have a prior lien as against all liens arising 



{}) The Hemisphere BorealiSy 6 Irisli Jurist (N. S.) 180. 
: (*) The Bold Bucdeugh {anU). The Two Ellens, L. E., 3 Ad. 345; 
L. E., 4 P. 0. 161 ; 40 L. J., Ad. 11 ; 41 L. J., Ad. 33 ; 8 Moo. P. 0. 0. 
(N. S.) 308 ; 26 L. T. 1 ; 20 W. E. 592 ; 1 Asp. 40, 208. The Gazelle, 
3 Notes of Oases, 79. 
: (8) The Gazelle, 3 Notes of Cases, 79. 

(*) The Saracen {ante). The William F, Stafford, Lush. 69 ; 29 L. J., 
Ad. 110; 2L. T. 301. 

(1) The Constancia, 4 N. of C. 285, 513, 677 ; 10 Jur. 845 ; 2 W. Eob. 
405. The Clyther, 5 Ir. Jur. 317. 

. («) The Imm<icolatfi Concezione, 9 P. D. 37 ; 53 L. J., Ad. 19 ; 50 L. T. 
539 ; 32 W. E. 705 ; 5 A8p.^?08. . ; 



I 



MAEITIME LIEN. 97 

out of contract or quasi contract, the reason being patent, as 
without the immediate work the res would probably not have 
been saved (^). But prior earned wages might not be held 
to have a preferential lien over subsequent bottomry bonds 
or salvage {^), 

Where a lien is acquired by virtue of a bottomry bond 
given after a salvage lien has been incurred, it takes pre- 
cedence of the salvage lien (^) ; but subsequent salvage wages 
or pilotage liens have priority over previously given bottomry 
bonds (*). Mere towage, which does not amount to salvage, 
takes no priority over bottomry bonds (^). Meantime, liens 
which have arisen out of tort, such as occurs in cases of colli- 
sion, take precedence, within the limits allowed by law, of 
liens arising out of contract or gwo^t-contract, and this even 
where the res is insufficient to extinguish demands for wages, 
pilotage, &c. (^). But it is not clear this rule would apply, 
nor do we think it would, if the wages or service were earned 
or given after the tort raising the lien took place, except in 
the case of a master who has bottomised his ship, binding 
himself personally. In this case he is postponed to the 
bondholder (^). 

In the case of a vessel which is repaired after her collision, 
no more can be recovered against her by the parties injured 
than the value of the res after the collision, and before the 
repairs were effected, unless the repairs were effected by the 
owner personally. This proposition, of course, only refers 
to a recovery under an action in rem. 



(^) The Madonna d^Idra^ 1 Dods. 37. The Sydney Cove, 2 Dodds, 1, 11. 
The Constancia {ante). The Hersey, 3 Hagg. 404 ; 3 Moo. P. 0. 79. 

(2) TAe /SeZma, 2 N. of C. 18. The Mary Anne, 9 Jur. 95. The Sydney 
Cove {ante). 

(3) The Selina, 2 N. of 0. 16. 

(*) The Dowthorpe, 2 W. Bob. 73. 
(s) Westrv/p V. Great Tarmouth, &c. Co., 43 Ch. D. 241. 
(«) The Benares, 7 N. of 0. 54. The Duna, 1 M. L. 0. 159. The 
Linda Flor, Swab. 309. The Elin, 8 P. D. 39, 129. 
(') The Jonathan Goodhue, Swab. 524. 
B. H 
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As before stated, where a lien arises out of tort, the Court 
will postpone the lien acquired by wages earned prior and 
subsequently to the tort being committed. The Court seems 
to have been guided by the consideration that the claim for 
wages gives a remedy in personam as well as in rem, and that 
the others, at least in the case of collisions by foreign ships, 
had in British Courts only their one remedy, in rem, according 
to the tonnage of the ship, and it preferred to satisfy creditors 
who had only the one remedy, leaving the seamen to proceed 
by action in personam for wages. The decisions seem aJso to 
have been influenced by the fact that the seamen were respon- 
sible in a manner for the tort, they being in charge of the 
vessel when the tort was committed (^). 

Where the owner of the defaulting ship becomes bank- 
rupt, however, no rule has been laid down by the Court of 
Admiralty with regard to the position of different lienees 
under the circumstances now under review {^), 

Solicitors, according to Lord Hannen in the case of The 
Linetta (^), have no priority over claims giving a lien which 
could have been enforced in the suit by other persons against 
the property which was the subject of litigation. A writ 
having been issued, the ordinary mode of procedure for the 
assertion of a maritime lien is by the arrest of the ship, under 
a warrant, which is issued by filing a prjBcipe, together with 
an aflSdavit by the complainant, or his duly authorized agent, 
stating the nature of the claim, somewhat after the form of 
a statement of claim as is now required under the Judicature 
Act. The marshal afiBxes the warrant to the main mast of 
the ship, or, if that be absent, to another prominent part of 
the vessel. On this being done, the arrest is complete. The 
arrest of the res having taken place and the lien thus per- 
fected, the right of possession passes from the owner or 



(») The Chimcera, 24 Nov. 1852. The Linda Flor {ante). The Elin 
{ante). The Benares (cmte), 

(2) The Linda Flor {ante), 

(3) The Livietta, 8 P. D. 209 ; 5 Asp. 132. 
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owners to the Court. The arrest of the res may be obviated 
by giving bail, which, if accepted, destroys the lien (^), and the 
same cannot afterwards be acquired under the same right of 
action. The arrest may also be obviated by causing a caveat 
against the warrant to be entered in the register. This is 
obtained by filing a praecipe, and undertaking to appear 
to the writ and give any bail which may be required. 
Should the arrest be made in bad faith, or with gross negli- 
gence, or if it continue longer than is actually necessary, 
the Court has it in its power to give damages in respect of 
injury suffered (^), Previous to decree being pronounced, 
as before stated, all liens of the same rank take equally 
in accordance with the rule as to priority; but where the 
decree is pronounced the lienee obtaining the decree is 
entitled to payment in priority to all other lienees who 
have taken no steps to enforce their lien, and this even 
although the owner have become insolvent, or, if a com- 
pany, gone into liquidation (^). There is no necessity for 
the marshal or other officer to inquire after other liens or 
claims. 



(0 The Christianshorg, 10 P. D. 141. 

(2) The Cathcarty L. E., 1 A. & E. 314 ; 16 L. T. 211. The Margaret 
Jane, L. E., 2 Ad. 345. The Endora, 4 P. D. 208; 49 L. J., Ad. 32. 
(^) Minna Craig S,S» Co,, Ltd, v. Laing and Others, 13 T. L. E. 241. 
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Chap. XIV. 

BILLS OF LADING. 

A Bill of Lading may be defined as an acknowledgment 
under the hand of the master, the owner or his agent, that 
certain goods described in the document have been received, 
and an undertaking to deliver them at the place indicated to 
the person or persons named therein, and upon the terms and 
conditions mentioned in the same (^). Although this acknow- 
ledgment and undertaking is given generally by the master, 
it is held in law to bind both master and owner. Unless 
the ship be in the temporary ownership of the charterer, or 
the charterparty specially provides for it, the charterer will 
not be bound. {Re Canada, 13 T. L. E. 238.) It is 
usually signed in triplicate, two of which are handed to the 
shipper, and the third retained by the master. Although 
signed, it has no force until delivery of it has taken place. 
It sometimes happens that during the delivery of the goods 
to the ship, and before the whole delivery takes place, or even, 
in some cases, where the whole delivery has taken place, but 
it is not convenient for the master to sign the bill of lading 
at the time, a receipt is given for the goods received. Should 
this have been done, the master ought to see that the receipt 
is delivered to him before parting with the bill of lading (2). 
At common law a common carrier is a person who by profes- 
sion undertakes to transport, from place to place, the goods 
of such persons as choose to employ him, against all events 

(1) Caldwell v. Bally 1 T. E. 205. 

(*) Schuster v. McKella, 26 L. J., Q. B. 281. Craven v. Ryder ^ 6 Taunt. 
433. Thompson v. Trail, 2 0. & P. 334. ^ 
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exoept the act of God and the king's enemies. It will be 
seen that it is his duty (^) to carry the goods of all persons 
offering and agreeing to pay the required hire {^), if he have 
room, and the goods are of such a kind as not to be extra- 
ordinarily dangerous in the transport, and not of an unusual 
nature (*). He stands in the position of an insurer of the 
property entrusted to him, and is answerable for any loss or 
damage happening to it whilst in his custody, however occa- 
sioned, unless the loss arise through the exceptions above 
mentioned, or it result from inherent vice in the goods them- 
selves (^), or he be protected by statute. He has an insurable 
interest in the goods and may insure (^). Even in those cases 
in which he is protected, he will still be responsible if guilty 
of negligence (^), unless specially protected by the contract 
from such liability. Doubts have been expressed in some of 
the cases as to whether the owner of a general ship is a 
common carrier. The law on this point is laid down in the 
case of H'ugent v. Smith (^), where Mr. Justice Brett in his 
judgment says : ^' He who puts up his ship as a general ship 
does, by so doing, by the ordinary imderstanding of ship- 
owners and merchants, hold himself out as ready to carry all 
reasonable goods brought to him. And so does a shipowner 

(») TcOtan v. G. W. Bail. Co., 2 E. & E. 844. 

(') Jackson v. Rogers, 2 Show. 327. Riley v. Home, 5 Bing. 217. 
Parkefr v. G, W. Rail, Co,, 7 M. & G. 253. 

(') Ja>ckson v. Rogers, 2 Show. 327. Lane v. Cotton, 1 Mod. 472, 484. 
Edwards v. Sherratt, 1 East, 604. Lovett v. Hobhs, 2 Show. 128. Batson 
V. Donovan, 4 B. & A. 21. Johnson v. Midland Rail, Co,, 4 Exch. 367. 
Stanton v. Richardson, L. R., 7 0. P. 421. 

(*) Nugent v. Smith, 1 0. P. D. 423. Blower v. G, W, Rail, Co,, 
L. R, 7 0. P. 656. 

(*) Coggs V. Bernard, 2 Ld. Eaym. 909. Nugent v. Smith {ante), 

(«) Phillips V. Clark, 26 L. J., 0. P. 168. Czech v. General S, N, Co,, 
L. E., 3 0. P. 14. Notara v. Henderson, 7 Q. B. 225. Dale v. Hall, 
1 Wils. 281. Lloyd v. General Iron Co,, 3 H. & 0. 284. Grill v. General 
Iron Screw Collier Co,, L. B., 1 0. P. 600. Royal Ex, Co, y, Dixon, 12 
A. 0. 11. 

(') Nugent v. Smith {ante). 
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who runs a line of ships from ports to ports, habitually 
carrying all goods brought to him. It is admitted, therefore, 
that such are common carriers and liable to all the implied 
undertakings of common carriers." 

Though doubts have, as before stated, been expressed on 
this subject, none, however, have been suggested that the 
owner of a general ship is liable for non-carriage or non- 
delivery of goods entrusted to him to the same extent as a 
common carrier (^), except where he is specially protected by 
statute. The bare condition of being insurers of goods 
entrusted to them, with the exceptions before enumerated, 
viz., the act of God, the Bang's enemies, and inherent vice in 
the articles themselves, was found to press so heavily that 
various statutes have at different times been passed limiting 
this responsibility {^), 

The Merchant Shipping Act of 1894 (67 & 58 Yict. c. 60) 
deals with the subject now under review. This Act repeals 
all previous provisions dealing with the limiting of ship- 
owners' liability, but, by sect. 502, provides that where goods, 
merchandise, or other things whatever, taken or put on board a 
ship are lost or damaged by reason of any robbery, embezzle- 
ment, making away with, or secreting thereof, the owner shall 
not be liable to make good to any extent whatever any loss 
or damage happening without his actual fault or privity. 

The following section limits the owner's liability in certain 
cases of loss of life, injury or damage done to the goods or 
merchandise to the amount mentioned in the said section. 
Even before any enactments had been passed limiting their 
liability, carriers had found the position forced upon them 
of practically insuring the goods entrusted to them so onerous 
that it was their custom to contract themselves out of the 
liability, and it is now^ and has been for many years, almost 
an invariable custom for shipowners to refuse to carry goods 



(1) Liver Alkali Co, v. Johnson, L. E., 7 Ex. 267. 

(2) Sects. 633 and 602 of the Merchant Shipping Act of 1894. In re 
Missouri S.S. Co., 42 Ch. D. 321, 
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on the common carriers' terms. Special contracts are almost 
always entered into, and in both bills of lading and charter- 
parties such conditions are inserted as they deem necessary 
to limit their responsibility. How far a shipowner can con- 
tract himself out of his responsibility for personal negligence 
has never been decided, but it is settled law that he can from 
responsibility for loss caused by the acts of his own servants (^). 
In the document setting forth the conditions upon which the 
goods are received, should any ambiguous expression be used, 
the Court will construe it against the shipowner (^). 

It is not the intention in this work to minutely examine 
the exceptions usually inserted to the liabilities of shipowners 
in bills of lading. As cases have come before the Courts, 
and the development and intercourse of trade have increased, 
these conditions have been altered and added to; the intention 
of the shipowners being, in most cases, so far as possible, to 
entirely free themselves from responsibility. 

A very large number of decisions settling the law with 
regard to them will be found in Abbott, 13th edition, and the 
student is referred to that work as a most exhaustive work on 
the subject. 

The student's attention is drawn to the recent important 
decision in The Maori King v. Hughes {^). In this case it is 
decided that the usual condition exempting from responsibility 
in the case of breakdown of machinery does not exempt where 
the cargo is damaged through breakdown of machinery 
specially provided for carrying the special cargo. 



(^) Haigh v. Royal Mail Steam Packet Co., 52 L, J., Q. B. 640 ; 5 Asp. 
(N. S.) 189. Henderson v. Stevemm, L. E., 2 H. L. (Sc.) 470 ; 32 L. T. 
709. Tauhmany, Pacific S,N. Co,, 26Ij,T. 104; 1 Asp. 336. Thmnpaon 
v. Royal Mail Steam Packet Co,, 5 Asp. 190. The Missouri S,S, Co,, 42 
Ch. D. 321; 58 L. J., Ch. 781; 61 L. T. 316; 37 W. E. 696; 6 Asp. 
423. Shaw v. S, W, Rail. Co,, 10 T. L. E. 176. 

(2) Taylor v. The Liverpool & G, W. S,S', Co,, L. E., 9 Q. B. 546. 
Norman v. Binnington, 25 Q. B. D. 475. Thompson v, Royal Mail Steam 
Packet Co., 5 Asp. 190. 

(») 11 T. L. B. 495. 
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A bill of lading is sometimes referred to as a contract. It 
is clearly not one, but only the evidence of it (^), and as 
between the original parties only a receipt {^) ; consequently a 
shipowner may show that goods which are mentioned as received 
in a bill of lading were never so received (^), but in such a 
case the burden of proof is on the owner (^). By sect. 3 of 
18 & 19 Yict. c. Ill, the bill of lading in the hands of an 
innocent consignee or indorsee for value is conclusive evidence 
of the shipment against the master or person signing the bill 
of lading, except in the cases therein mentioned. 

A bill of lading which contains words importing a right 
to transfer, such as " order or assigns," in some respects par- 
takes of the nature of, and is not imfrequently called, a nego- 
tiable instrument, passing the title to the goods by delivery 
of the document. But an innocent holder of a fraudulently 
acquired bill of lading for value acquires no title to the 
goods mentioned in it (^). Should a bill of lading not con- 
tain words importing a right to transfer the document, it is 
in no sense a negotiable instrument (^). 

This question, however, is important, mainly in considering 
the right of the consignor to stop the goods in transit. A 
bill of lading made deliverable to bearer need not be indorsed 
before delivery of the goods is made. Should, however, the 
holder desire to sue under 18 & 19 Vict. o. Ill, it would be 
• , 

(1) Sewell V. Burdick, 10 A. C. 74. 

(2) Bates V. Todd, 1 M. & E. 106. 

(3) Bates V. Todd {ante). Berkley v. Watlingy 6 L. J., K. B. 195. 
McLean v. Fleming, L. E., 2 H. L. (Sc.) 128. Smith v. Bedouin S, N, 
Co,, 12 T. L. E. 65. Brown v. Powell, &c. Co., L. E., 10 0. P. 562. 

(*) Bates v. Todd {ante). McLean v. Fleming, L. E., 2 H. L. (Sc.) 
128. Bennett and Another v. Bacon, Ltd., 13 T. L. E. 16, 204. Har- 
rowing V. Katz, 10 T. L. E. 115, 400. Simmonds v. Bose, 10 T. L. E. 
125. 

(«) Gurney v. Behrend, 23 L. J., Q. B. 265. 

(*) Henderson v. Comptoir d^Escompte de Paris, L. E., 5 P. C. 253; 
42 L. J., P. C. 60 ; 22 L. T. 192 ; 21 W. E. 873. Lickharrow y. Mason, 
6 East, 27; 2 T. E. 63; 5 T. E. 683; 1 H. BL 357; 2 H. Bl. 211 ; 
4 Bro. P. 0. 57 ; 6 L. T. 63. 
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necessary to have it previously indorsed. Indorsement may 
be in blank. Should it be so indorsed, the effect is similar to 
a bill of exchange made payable to bearer, and the property 
passes by delivery (^). The indorsement may also be a 
special one, such as " deliver to A. B. or order," in which 
case A. B. can only transfer by himself indorsing. 

A bill of lading remains in force till the goods are delivered 
to the rightful holder, and transfer of the same may be made 
till this takes place {^), The first person who obtains a 
transfer of a bill of lading, even though he may only hold 
one of a set of three, acquires the right of property in the 
goods (^), though the master will not be held liable if he 
deliver the goods to the first person who presents the bill of 
lading with an apparently good title. 

As already stated, the holder of a biU of lading, who has 
no good title to the same, by transferring cannot give a 
better one than he has to a transferee. Although, as a 
general proposition, this is correct, yet, where the authorized 
holder of a bill of lading of goods not paid for transfers to a 
bond fide indorsee for value without notice, he deprives the 
vendor of the goods of his right to stop in transit. Another 
case which is an exception occurs where a mercantile agent 
under the Factors Act, 1889 (52 & 53 Vict. c. 45), is the 
lawful holder of a bill of lading, and in the ordinary course 
of his business disposes of the goods mentioned therein to an 
innocent purchaser, although he be acting against the instruc- 
tions of his principal. Where a bill of lading is sent to a 
vendee of goods, accompanied by a bill of exchange for the 
value of the goods for his acceptance, there is an implied 

(1) Sewdl V. Burdick, 10 A. 0. 74 ; 10 Q. B. D. 363 ; 13 Q. B. D. 
159; 54 L. J., Q. B. 156; 52 L. T. 445; 33 W. E. 461; 5 Asp. 376. 

(*) Glyn V. East and West India Dock Co., 7 A. C. 591 ; 60 L. J., Q. B. 

62; 52 L. J., Q. B. 146; 43 L. T. 684; 47 L, T. 309; 29 W. E. 316 ; 

31 W. E. 206 ; 6 Q. B. D. 475 ; 4 Asp. 580. Barber v. Meyerstein, L. E., 

. 4 H. L. 317 ; L. E., 2 0. P. 38, 661 ; 39 L. J., 0. P. 187 ; 22 L. T. 808 ; 

13 W. E. 1041. 

(^) Bzrber y. Meyerstein {ante), . SeweU v. Burdick {ante). 
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oondition that he accepts the bill of exchange, and if he do 
not do 80, the mere fact of his holding the bill of lading 
gives him no right to deal with it, nor title to the goods to 
which it relates Q). Nor will a transfer of a bill of lading 
confer a title to the goods if the transferee had previous 
notice that such transfer would act as a fraud on the 
rights of the consignor, e,g,, where it would interfere with 
his right of stoppage in transit, &c. As between a charterer 
and shipowner, the charterparty is the agreement, and the bill 
of lading only a receipt for goods. If there be exceptions in 
the bill of lading not provided for in the charterparty, they 
will not affect the liability of the shipowner (^). The holder 
of a bill of lading is responsible for demurrage where words 
have been inserted in it implying such responsibility, and 
this is so whether such words are inserted in the margin or 
body. 

The parties to the contract, evidenced by a bill of lading, 
are the master on behalf of the owner (^), and the shippers 
on behalf of themselves, or, if they be agents, on behalf of 
the principals (*). The consignor may be sued by the 
master or owner for freight or demurrage. The transfer by 
indorsement does not relieve him from this liability (^). The 
consignee or his assignee may also be sued for freight on 
taking delivery of the goods (^). If, however, it appear on 
the face of the bill of lading, or from the surrounding circum- 
stances, that the assignee, or the person taking delivery of the 
goods, is only the agent for the true owner of the goods, he 
cannot be sued (^). The consignor may sue the master, or 

■ • • 1 

(1) Shepherd Y.Harrisoriy L. E., 4 Q. B. 196. BewY, Paine, 53Ij, T.932. 

(2) Chapel V. Comfort (1861), 10 0. B. (N. S.) 802. Smith v. Sievekiiig 
(1855), 4 E. & B. 945. 

(3) The Canada, 13 T. L. R. 238. 

(*) Gumm V. Tyrie, 33 L. J., Q. B. 97. 
(*) Fox V. NoUy 6 H. & N. 630. 

(«) F(ywleT V. Knoop, 4 Q. B. D. 299. Lewis v. McKee, L. R., 2 Ex. 37. 
(') Palmer v. Zarifi Bros., 37 L. T. 790. Lewis v. McKee {ante). 
Tobin V. Crawford, 5 M. & W. 236. 



BILLS OF LADING, 107 

shipowner in some cases, by action in rem for non-delivery of 
the goods, and that even although the bill of lading has been 
indorsed, or even re-indorsed (^) ; but if the owner show that 
the goods are not delivered in consequence of perils of the 
sea, the onus is on the other side to show that they were lost 
through negligence (^). The consignee or assignee may also 
sue provided he have some property in the goods (^). 

It sometimes happens that a general ship is also a chartered 
ship. In such a case the shipper should be informed of the 
terms of the charterparty, or, at least, that she is a chartered 
ship, so as to put him on inquiry. Should he ship without 
such notice, he cannot be compelled to accept a bill of lading 
containing objectionable conditions, such as lien imposed in 
accordance with the terms of the charterparty, or demurrage 
or other unusual charges. Should he discover the objection- 
able conditions only after the goods have been loaded, he 
may demand that they be unloaded and returned to bim free 
of charge (*). In cases where a general ship is also a chartered 
one, questions may arise as to who are the owners. 

Where the whole ship is chartered for a voyage, or time, 
and the master and crew are the servants of the charterer, he 
is the owner, called the chartered owner (^), and the actual 
owner bears no personal responsibility ; but, as before stated, 
all bills of lading given by chartered ships, to bind shippers, 
consignees, and assignees, should have the fact that she is a 
chartered ship, and that the shippers are bound by the terms 
of the charterparty, clearly mentioned on the face of the 



(1) Short Y, Simpson, L. E., 1 0. P. 248. 

(2) The aiendarrock, 10 T. L. E. 269. 

(^) Coleman v. Lambert, 5 M. & W. 502. Vide ante, pp. 93, 94. 

(*) Peek V. Larsen, L. E., 12 Eq. 378. Shand v. Sanderson, 28 L. J., 
Ex. 278. Small v. Moates, 9 Bing. 574. The Stornoway, 4 Asp. M, L. 
C. (N. S.) 529. Thar sis Sulphur, &c. Co. v. Culliford, 22 W. E. 46. 

C*) Baumvoll Manufactur, &c. v. Gilchrest <fh Co. and Furness, (1892) 
1 Q. B. 253; 61 L. J., Q. B. 121 ; 66 L. T. 66. Colvin v. Newherryy 
8B. &0. 166; 1 0. & F. 283. 
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document (^). The remedies of the master on the ship 
reaching the poi^t of destination, and the freight on the 
goods iiot being paid, are f uUy dealt with in the chapter on 
Freight. 

It sometimes happens that bills of lading are transferred 
by way of pledge or security. Where this is done, the pro- 
perty does not pass to the pledgee (^), and he consequently 
does not take either the benefits or the liabilities imposed 
under the Bais of Lading Act (18 & 19 Yict. c. 111). 
Although the goods do not pass to him, he, however, acquires 
a property in them sufficient to enable him to sue as for a 
conversion (^). And, as has been before stated, his present- 
ing the bill of lading and accepting the goods without 
repudiation of any conditions mentioned in the bill of 
lading, afford evidence of an implied contract. 



(1) Chappdl V. Comfort, 31 L. J., 0. P. 58; 10 0. B. (N. S.) 802; 
4 L. T. 448 ; 9 W. E. 694. 

(*) Sewell V. Burdick {ante), 

(3) Bristol, &c. Bank v. Midland Bail. Co., 2 Q. B. D. 653 ; 65 L. T. 
234. 
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Chap. XV. 

SEAMEN: THEIR DUTIES AND 

PRIVILEGES. 

Part II. of the Merchant Shipping Act of 1894 (57 & 58 
Vict. c. 60) repeals most of the previous enactments which 
had at various times been passed for regulating and dealing 
with this subject, but in a great measure the repealed law is 
re-enacted in the said Act. That being so, it will be easier 
in this chapter to refer to that Act as '* the Act " or " the 
said Act." Where any other statute is referred to it will be 
specially mentioned. 

The word " seaman " is stated in the 742nd section of the 
Act to include " every person (except masters, pilots, and 
apprentices duly indentured and registered) employed or 
engaged in any capacity on board any ship.'* 

By sect. 261, the following provisions of Part II. of the 
Act apply to seagoing British ships registered out of the 
United Kingdom; provisions relating to the shipping and 
discharge of seamen in the United Kingdom, and when the 
crew is discharged in the United Kingdom, or the United 
Kingdom is the final port of destination, provisions concern- 
ing the property of deceased seamen and apprentices. When 
the ship trades between any port in the United Kingdom 
and any port not situated in the British Possession or 
country in which the ship is registered, all the provisions of 
Part II. apply. Also, except in the case where the ship is 
within the jurisdiction of the Government of the British 
Possession in which the ship is registered, the provisions of 
Part II. apply, which relate to the wages of seamen, their 
shipping and discharge in ports abroad, the relief of dis- 
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tressed seamen in ports abroad, their health and accommoda- 
tion, and their power to make complaints. If, however, the 
context or subject-matter requires a diflEerent application, 
Part II. ceases to apply. 

Sects. 262 and 263 provide that certain provisions of this 
part of the Act shall not apply to ships belonging to the 
three general lighthouse authorities, pleasure-yachts, and, 
with certain exceptions, fishing boats exclusively employed 
in fishing on the coasts of the United Kingdom. 

Sect. 265 provides that, where there appears to be a conflict 
of laws, then, if this part of the Act expressly provide, the 
case shall be governed by that provision, but if there be no 
provision the case shall be governed by the law of the port 
at which the ship is registered, and the following section 
makes this part of the Act apply to an unregistered ship, 
which ought to have been registered under this Act, as if 
such ship had been registered in the United Kingdom. 
Except in cases of ships of less than 80 tons register, 
exclusively employed in trade between different ports on the 
coast of the United Kingdom (sect. 113), an agreement must 
be entered into between the master and seamen in the form 
sanctioned by the Board of Trade, &c. Sect. 115 provides 
that, in the case of foreign-going ships, where the crew is 
engaged in the United Kingdom, such agreement, having 
been first read over and explained by the shipping master, 
must be signed in duplicate by the crew in his presence, one 
of which duplicates is retained by the shipping master, and 
the other handed to the master of the vessel. Sub-sect. (4) 
of the same section makes provision for the engagement of 
substitutes in certain cases. Sect. 120 makes it obligatory 
upon the master, at the commencement of every voyage, to 
cause a copy of the agreement with the crew to be posted up 
in some part of the ship accessible to them, and provides 
penalties for the non-fulfilment of this requirement. By 
the 125th section, special rules are laid down for the 
engagement of lascars. Provision is also made in the said 
Act for the discharge of seamen, the mode in which their 
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wages are to be paid, and gives the shipping master for cer- 
tain purposes certain special and judicial powers. Sect: 124 
contains the provisions under which seamen may be engaged 
in a British Colony, or a port where a British consular 
officer resides. 

These provisions are nearly similar to those to be observed 
in the engagement of a crew in the United Kingdom, with 
certain difEerences as to the person before whom the engage- 
ment is to take place. On the agreement being entered into, 
it becomes the only evidence of contract between the parties (^), 
vrith the exception that a sailor suing thereunder may give 
parol evidence of what the agreement contains (sect. I'-^S), 
and is not compelled to produce, or give notice to produce, 
the agreement in any proceedings he may take. 

It is the duty of seamen to give their very best services 
for the proper navigation and preservation of the ship on 
which they have been engaged to serve, and the cargo 
which the ship carries, and so far is this doctrine carried, 
that a promise by the master to give additional remuneration 
to the crew to extraordinarily exert themselves for the pur- 
pose of saving the ship and cargo was held to be wholly 
void (2) ; but where, by desertion of some of the crew, the 
prosecution of the voyage with the remainder only became 
dangerous to life, the master was held entitled to bind his 
owners in entering into a fresh agreement to give additional 
remuneration if they would assist in taking the ship to the 
next port (^). And so, where the position and duties of a 
person on board are altered, as in the case of an A.B. being 
promoted to mate, a new agreement, although made during 

■ - - — - — ■ ■ _■ — __,, — . 

(1) The Isabella, 2 0. Rob. 241. White v. Wihon, 2 B. & P. 116. 
. El&worth and Wife v. Woolmorey 5 Esp. 84. 

{^) Harris v. Watson, Peake's N. P. C. 102. Stick t. Myrick, 2 Camp. 
317. Harris v. Carter, 23 L. J., Q. B. 295; 3 E. & B. 559; 18 Jur. 
1014 ; 23 L. T. 66. 

(3) Hartley v. Ponsonby, 7 E. & B. 872 ; 26 L. J., Q. B. 322 ; 3 Jur. 
(N. S.) 746; 29 L. T. (0. S.) 195; 5 W. R. 659. The Araminta, 
1 Spinks, E. & A. 224 ; Swab. 81. 
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the running of the previous contract, for increased payment 
wiU be upheld (^). 

Care must he taken that, on entering into an agreement 
with seamen, the conditions contained therein are not repug- 
nant to law, because, should there be any conditions so 
repugnant, the agreement is void (2), except so far as it 
reserves the right of the seamen to recover wages earned 
.under the agreement (^). After a seaman has signed the 
agreement, his right to wages and provisions, which must be 
good and sufficient (^), commences, either at the time he 
entered upon the work, or at such period as may be specified 
in the agreement, whichever event first happens (sect. 155). 

By the following section it is provided that a seaman 
cannot forfeit his lien on the ship for wages which may be 
owing to him by any agreement he may make to waive his 
right of lien ; but this provision does not apply so as to 
affect his right by agreement to abandon salvage, or right to 
same, where he engages upon a venture having for its object 
salvage purposes. By sect. 16i^, it is provided that where a 
seaman is discharged from no fault of his own before the 
voyage is commenced, or he has earned one month's pay 
imder his agreement, he is entitled to compensation, not 
exceeding one month's pay, over and above the wages earned 
by him. Should a voluntary alteration be made in the 
voyage, after the crew have signed, they may refuse to 
proceed on the voyage {^), and in such ease they are entitled 
to recover damages for breach of agreement, and altogether 
abandon the service. The words defining " the description of 
the voyage " must not be too general or vague, and such 
expressions as '* elsewhere " and " to any port in Europe " 

(1) Hanson v. Boyden, L. E., 3 0. P. 47 ; 37 L. J., 0. P. 66 ; 17 L. T. 
214; 16 W. R. 205; 3 M. L. C. 8. 

(2) The Vanguard, 6 C. Rob. 207. 

(3) The Harvey, 2 Hagg. 79. The Porcupine, 1 Hagg. 378. 
(*) The Gastilia, 1 Hagg. 59. 

(«) The Eliza, 1 Hagg. 182. The Justitia, 12 P. D. 145 ; 56 L. J., P. 
HI ; 57 L. T. 816 ; 6 Asp. 198. 
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have been held to be so, and therefore incapable of being 
enforced against the seaman (^). 

Various sections of the Act deal with agreements for 
advances to be made to the families of seamen. In no case 
should the agreement, or the advance note issued under it, 
stipulate for payment of a greater sum than one month's 
wages conditionally on the seaman proceeding to sea; by 
sect. 140, should it do so, the agreement is void. Sect. 7 of 
Geo. IV. 0. 24, enacts that no master whilst beyond the seas 
shall advance to any seaman more than one-half of the wages 
earned by him ; aijd sects. 182 and 183 of 57 & 58 Vict. c. 60 
provide that where certain authorities make advances for the 
relief of seamen's wives or children during their absence, such 
advances may be recovered from their wages. Advance notes 
are not negotiable instruments (^), and consequently a trans- 
feree cannot sue in his own name imless notice of the transfer 
be given as required by the Judicature Act. When once the 
agreement has commenced, and consequently wages begun to 
be earned, they will continue till the agreement for service 
terminates. 

It is provided by sect. 163, that, except as to allotment 
notes, the assignment or sale of wages, made prior to their 
accruing due, is not binding upon the sailor, nor are his 
wages subject to attachment or arrest, and a power of attorney 
giving power to receive the same is not irrevocable, and any 
payments made on account of the same are valid, notwith- 
standing any such prior agreements. Sect. 158 provides that 
in case of the wreck of a ship, or its being abandoned, the 
contract, so fax as wages are concerned, is terminated, and 
the seamen are only entitled to wages up to that date, but 
they are also entitled to a free passage to the port of depar- 
ture or compensation in lieu of the same. In the event of 
the ship being captured, the contract is at an end from the 



(^) The Countess of Har court y 1 Hagg. 248. TJie Minerva y 1 Hagg. 
347, 361. The Westmoreland, 1 W. R. 216. 

(») The Cardiff Boarding Masters' Assoc, v. Cory, 9 T. I. E. 388. 

B. X 



114 SEAMEN : THEIR DUTIES AND PEIVILEGES, 

moment of capture. Sects. 186 to 189 deal with the ques- 
tion of the right of the master to terminate the agreement 
abroad in certain cases, and also as to the process by which 
the master can relieve himself from further liability in con- 
nection with the contract. It is, however, specially provided 
that if injury or illness be caused or received in the service of 
•the ship all expenses for attendance, sustenance, medical and 
surgical advice, until the seaman be cured and returned to 
the port in the United Kingdom, if shipped there, or to the 
port at which he shipped, shall be paid by the owner. 
Sects. 190 to 194 deal with this matter, as also with the 
powers of certain officials, to relieve distressed seamen, and 
forward them to their proper destination. Should a seaman 
die, the expense of burial is borne by the master. From 
whatever cause the illness arises, except it be from the wilful 
act or default of the seaman, wages must be paid in full 
up to the time when the seaman is put ashore, and should 
the illness arise from natural causes, all expenses of whatever 
nature incurred while the seaman remains on board shall be 
paid by the master on behalf of the owner. When once he 
leaves the ship, however, if the illness arises from natural 
causes the expenses incurred axe a charge upon his wages. 
Should a case arise in which it is thought expedient to remove 
the seaman from the ship, say for the purpose of preventing 
contagion or similar causes, and he subsequently returns on 
board and offers to undertake his duties, he is entitled to 
wages for the whole period during which he has been laid 
aside, and the owners must bear all reasonable cost to which 
the seaman has been put while he has been ashore. Sect. 207 
makes the above provisions applicable to masters and appren- 
tices as well as seamen. Sect. 159 enacts that no wages 
accrue during the refusal of a seaman to work or during his 
imprisonment. Sect. 160 provides that during an illness 
which is the result of the seaman's own wilful act or default, 
he is not entitled to any wages. 

Apart altogether from statute law, a master has the same 
rights as another employer would at common law to terminate 
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an agreement for service where the seaman persistently insists 
upon not performing his part of the contract. In cases of 
desertion, habitual inattention to duties, disobedience to orders, 
mutinous conduct, theft, or habitual drunkenness, the master 
is clearly within his province in dismissing the seaman. In 
some oases of dismissal he is also justified in forfeiting any 
wages accrued due but owing. In the case of Rohinett v. The 
Ship Exeter (^), Lord Stowell has expressed himself to the 
following effect : " That any cause which will justify a 
master in discharging a seaman during the voyage will also 
deprive the seaman of his wages." Dr. Lushington, referring 
to this case in another (2), says : ** Now with great deference 
to Lord Sto well's opinion, I must observe that, in my judg- 
ment, the principle thus laid down furnishes but a very 
insufficient test, and one which cannot be uniformly adopted 
and acted upon with safety. The justification of the master 
in discharging a seaman for misconduct during the voyage 
must depend upon circumstances continually varying, and to 
a degree unconnected with the quality of the offence itself ; 
as, for instance, the place where the misconduct occurred, 
whether at sea or in a British settlement, or in a foreign port. 
. . . The mere discharge of a seaman, therefore, for an 
offence committed in the course of the voyage can hardly be 
a test, unless the character of the offence be such as to make 
the discharge of the offender absolutely necessary for the 
safety of the ship. The rule, then, which I would take to 
guide me is this, that the wages may be forfeited, not in 
cases of discharge for mere misconduct alone, but where the 
misconduct has been such as to render the discharge of the 
seaman imperatively necessary for the safety of the ship and 
the due preservation of discipline." 

Several cases have decided that mere occasional drunkenness 
will not entitle the master to forfeit the wages (^), and it 

(1) 2 Rob. A. R. 261. 

(2) The Blake (1839), 1 W. Rob. 73, 74. 

(3) The Lady Campbell, 2 Hagg. 5. The Roebuck (1874), 2 Asp. M. 
L. C. (N. S.) 387. The Madeod (1880), 5 P. D. 254. 

i2 
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seems immaterial whether the owners sufPer through the mis- 
conduct or not ; that in no way afPects the right to forfeit (^). 
But in no case will mere error in judgment or want of dis- 
cretion support forfeiture. 

Sect. 225 gives a number of oases in which the seaman 
renders himself liable to have his wages forfeited in whole or 
in part. Notwithstanding this section, however, and except 
in so far as the direct enactment provides, we think that the 
law with regard to forfeiture in case of discharge remains 
much the same. 

It has been remarked the better treatment sailors now 
receive, and the growing non-belief in the idea of their 
intense simplicity would make our judges lean more in the 
direction of forfeiture than formerly. A seaman has no 
right to consider his agreement at an end till the ship is 
properly moored in safety, the voyage terminated, and the 
cargo delivered {^). Leaving her before this without leave 
amounts to desertion (^) . Dr. Lushington says he has been 
unable to find any definition of what amounts to desertion ; 
mere absence from the ship without leave does not amount 
to it. In one case it was decided, in order to establish deser- 
tion, there must be proved an intention to absolutely desert 
the ship (^). The question has in a measure been decided by 
statute, and what is necessary to prove it has been dealt with 
in sect. 231. There it says that it will be sufficient to prove 
" that he left the ship before the completion of the voyage 
or engagement, or, if the voyage was to terminate in the 
United Kingdom and the ship has not returned, that he is 
absent from her, and that an entry of his desertion has been 
duly made in the official log book, the desertion shall thereupon, 
so far as it relates to the forfeiture of wages, be deemed to be 
proved, unless the seaman or apprentice can produce a proper 



(1) Thompson v. Collins, 1 Bos. & Pull. N. R. 347. 

(2) The Baltic Merchant, 1 Edw. 86. 

(3) The Westmoreland, 1 W. Rob. 216. The Roebuck {ante), 
(*) The Two Sisters, 2 W. Rob. 125. 
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certificate of discharge, or can otherwise show to the satisfac- 
tion of the Court that he had sufficient reasons for leaving the 
ship." Although, apart from the question of the right to 
forfeit wages, this section does not actually decide what is 
desertion, yet where a seaman absents himself in such a way 
as to render himself liable to have his wages forfeited for deser- 
tion under the statute, this, we take it, would be sufficient 
justification for the master treating the contract for service as at 
an end, and would be a sufficient answer to any action brought 
against him by the seaman for wrongful dismissal or breach 
of contract. 

Seamen are justified in leaving the ship and terminating 
their agreement where the provisions are not sufficient (^), 
and, as before stated, where it is proposed to alter the voyage 
from that contracted for {^) ; also where an alteration is made 
in the purpose of the voyage, such alteration entailing further 
risk (^), or where he is subject to brutal or inhuman treatment 
at the hands of the master or officers. 

Sect. 132 provides for the master preparing an account, in 
the form provided by the Board of Trade, of the seamen's 
wages, and of all the deductions to be made therefrom, and 
for the delivery of such account, where a seaman is not to be 
discharged before a superintendent, to the seaman himself not 
less than twenty-four hours before his discharge or payment. 
If he is to be discharged before a superintendent, the account 
may either be delivered to the superintendent or to the sea- 
man within a similar period, under a penalty not exceeding 
five poimds. 

The following section provides that no deductions shall be 
allowed from the seaman's wages, unless they appear in the 
said accoimt, and sub-sect. 2 further provides that, when the 
various matters in respect of such deductions are made, they 
must be entered as they occur in a book specially kept for 

(1) The Castilia, 1 Hagg. 69. 

(2) The Minerva, 1 Hagg. 347. 

(5) Burton v. Pinkerton, L. R., 2 Ex. 340 ; 36 L. J., Ex. 137 ; 17 L. T. 
15; 15W. R. 1139. 
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the purpose, which book shall, if requested, be produced 
at the time of the payment of wages, or upon the hearing of 
any complaint relating to such payment. These two sections 
deal with the discharge of seamen from ships generally, 
whether they be home or foreign-going ships. In preparing 
these accoimts, great care should be taken not to claim too 
much by way of set-off, because it is provided by sub-sect, (c) 
of sect. 134 that in the event of seamen's wages or any 
part thereof not being paid or settled, &o., then, unless the 
delay be due to the act or default of the seaman, or to any 
reasonable dispute as to liability, or to any other cause, not 
being the wrongful act or default of the owner or master, the 
seaman's wages shall continue to run until the final settlement 
or payment thereof. From this it will be seen that, except 
as provided for by the sub-section, should a seaman disputing 
an account afterwards recover more than was coming to him, 
as shown by the account rendered, the owner would have 
to pay his wages up to the date when the final settlement 
was arrived at ; and, indeed, in a recent case (^), Mr. Justice 
Stephen held, that, even if a seaman be indebted to the 
defendants, the latter could not thereby be excused from 
paying him his wages. Sub-sect, (c) of this section does not 
seem to carry out what was intended, the word " not " 
evidently being a mistake. Should the master, however, 
have complied with sub-sect. 2 (d) of sect. 186, he will be 
relieved from all liability in the event of a claim being 
brought against him under sect. 134 for not providing the 
seaman with sufficient maintenance or passage. Such claims 
are not wages. The section only provides they may be 
recovered as wages {^). 

Sect. 131 provides a penalty of 10/. for the non-payment 
of wages through, or in the presence of, a superintendent, 
where the seaman is discharged before a superintendent in the 

(^) The Oxenholmey referred to in Maritime Notes and Queries, Vol. 6, 
p. 200. 

(») Edwards v. Steel, Young & Co,, 13 T. L. R. 825; affirmed 13 T. L. 
R. 528. 
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United Kingdom, unless a competent Court provide some 
other manner of payment; and sub-sect. 2 of the same 
section gives the master or owner of a home-trading ship 
the right to elect that the seamen of his ship may receive 
their wages in the same manner as seamen discharged from 
a foreign-going ship. 

Sect. 134 makes provision for the time of payment of wages 
for foreign-going ships. It is therein provided that the owner 
or master of the ship shall pay to each seaman, on account, at 
the time when he lawfully leaves the ship at the end of his 
agreement, 2/., or one quarter of the balance of wages due to 
him, whichever is least, and shall pay the remainder within 
two clear days (exclusive of any Sunday, fast-day in Scotland, 
or bank holiday) after he so leaves the ship. It also provides 
that, with the seaman's consent, the settlement may be left to 
a superintendent. 

Sect. 135 provides the time of payment of wages for home- 
going ships. These must be paid within two days after 
the termination of the agreement, or at the time when the 
seaman is discharged, whichever first happens. Sub-sections 
under this section provide penalties for non-compliance, and 
for the recovery of such penalties. Should the wages be not 
paid at the propet time, the seaman has a right of action 
against the master or owner, and he has a lien for his wages 
upon the interest of the owner in the ship, whether such 
wages have been earned in the port or not (*). An action in 
most cases, where it is possible, is by the arrest of the ship by 
an action in rem i^) . 

Sect. 164 gives justices jurisdiction in all cases for wages 
due to seamen, for all amounts up to 60/., and the following 
section limits the right of seamen, except as therein provided, 
to bring their action for sums of under 50/. other than before 
justices. It has been decided, however, that where the 
amoimt due to any one sailor is under 50/., but the total due to 

(1) Reg. V. Jvdge of City of London Court, 25 Q. B. D. 339, 343. 

(2) The Lady Durham, 3 Hagg. 196. The Mary Ann, 9 Jur. 95. 
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a number, not exceeding six, is over that amount, they may 
combine and bring their action in the Admiralty Court (^). 

Sect. 166 provides that a seaman engaged for a voyage 
terminating in the United Kingdom cannot sue for wages in 
any Court abroad, with the exception therein named, but on 
his return to the United Kingdom, should he prove that, but 
for this provision, he would have had a right to sue for such 
wages before the termination of the contract, he will be 
entitled, in addition to his wages, to compensation not 
exceeding 20/. 

By sect. 693, where an order for payment of wages is made 
by justices, and the same be not forthwith paid, they have 
power to direct that the amount be levied by distress, or 
poinding, or sale of the ship, her tackle, furniture, and 
apparel. It will be noticed that the power of the justices 
does not give such an extensive remedy as an action in rem, 
inasmuch as under that action the freight becomes subject to 
the claim, and the ship can be followed, although in the 
hands of a bond fide purchaser without notice (^), and even 
where the ship is lost and the owner has become bankrupt, 
the seaman, under such an action, can follow the fund derived 
from any insurance of the said vessel or freight (^). It was 
decided in one case that if the value of the ship be insuffi- 
cient to discharge all claims against the owner, the claim for 
wages is preferred before aU other charges (*). But this 
law is now doubtful, although no express decision has been 
given against it. In T/ie Elin (^), it was held by the Court 
of Appeal that the claim for wages was postponed to a mari- 

{}) Philips and Others v. The HighlandmBaiL Co., referred to in 
Maritime N. & Q., Vol. 6, p. 202. 

(2) The Sydney Cove, 2 Dods. 11. The Batavia, 2 Dods. 500. The 
Nymphy Swab. 86. The Bengal^ Swab. 468. The Bold Bttcdeugh, 7 Moo. 
P. 0. at p. 284. 

(*) Be Daweon, Fonb. 229. 

(*) The Favourite, 2 0. Rob. 232. 

(») 8 P. D. 39, 129; 52 L. J., Ad. 55; 49 L. T. 87; 31 W. E. 736; 
5 Asp. 120. 
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time lien acquired by the owners of another ship for damages 
resulting from a collision, even although part of such claim 
had accrued since the collision. Sect. 167 gives the master, 
so far as the case permits, the same rights, liens, and 
remedies for the recovery of wages which a seaman has 
under the Act. The case of The Arina (^) decided, reversing 
previous decisions, that the word "seaman," as used in 
sect. 167, did not entitle the master to relief given by that 
section, and although it has been held i^) that he is entitled 
to the same compensation which is granted to a seaman 
under sect. 199, yet this decision was arrived at without 
the case being argued, and it is doubtful whether, after the 
law laid down in the case of The Arina (^), such decision 
would be followed. 

The Merchant Shipping Act of 1894, a large number of 
sections of which have been referred to in this chapter, as 
has been before stated, repeals most of the Acts previously 
in force dealing with the rights, privileges, duties, and 
obligations of seamen and officers on board ships. It is 
beyond the scope of this work, however, to go further into 
the different matters therein dealt with. 



(0 12 P. D. 118 ; b^ L. J., Ad. 67 ; 67 L. T. 121 ; 35 W. E. 664 ; 
6 Asp. 141. 

(2) TU Princess Helena, Lush. 190 ; 30 L. J., Ad. 137 ; 4 L. T. 869 ; 
1 M. L. 0. 108. 

(*) Ante. 
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Chap. XVI. 
FREIGHT. 

Freight is the sum agreed to be paid as reward under a 
eontraot to carry goods. This reward may be either ex- 
pressed or implied (^). Should the contract be one "not to 
carry goods," the amount payable thereunder, whether ex- 
pressed or implied, is frequently called freight, though 
incorrectly so called, as freight is the reward payable for 
carriage {^). This is the legal meaning of the term strictly 
applied when used in connection with shipping contracts of 
carriage. Should, however, the expression be used in connec- 
tion with marine insurance, it has a much wider significance. 
When the term is used in policies it includes " the benefit 
derived by the shipowner from the employment of his 
ship " (^), " the chartered hire of the ship or part of her '' (*), 
and " the increased value of goods carried by the shipper, in 
his own ship, at the port of delivery " (^). There are no 
reported cases in which passage-money has been treated as 
freight and recovered by that name in insurance policies ; and 
in the case of Denoon v. Home mid Colonial Ins. Co, (^), it was 
specially held not to be so covered ; but this decision seems to 
have been based on the contract itself, it being there shown 

(1) DonneU v. Bechford, 5 B. & Ad. 521. 

(2) Keith V. Burrows, 2 0. P. D. 163. 

(3) Flint V. Fleming, 1 B. & Ad. 48. Inman S.S, Co, v. Biachoff, 
7 A. 0. 670. 

(*) Winter v. ffaldimand, 2 B. & Ad. 649 ; per Lord Ellenborough 
in Forhea v. Aapinally 13 East, 323 ; Amould's Marine Insurance. 

(*) The Inman S.S, Co. v. Biachoff {ante). Be Vaux v. UAnaony 
6 Bing. N. C. 519. 

(•) L. E., 7 0. P. 341. 
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that passage-money was not intended to be covered by the 
policy, because the rate of insurance for passage-money, in 
this case, was higher than that charged for ordinary freight. 

Freight is distinguishable from lump freight, which is a 
sum agreed to be paid for the use of the whole ship, and is 
payable if the shipowner is ready to perform his contract, 
though no goods are shipped, or all the goods shipped are not 
delivered ; but if goods be shipped some must be delivered in 
order to entitle the shipowner to lump freight (^). 

The contract for payment of freight is made in most cases 
between the consignor or his agent, and the shipowner or his 
agent. The freight is accordingly primarily payable by the 
consignor, but the shipowner has, in most cases, a lien on the 
goods till his freight be paid, but in the event of them being 
taken possession of by the assignee, or the consignee, at his 
election the shipowner may sue either the consignee, the con- 
signor, or both. The mere fact of a person being the holder 
of a bill of lading gives no right of action by the shipowner 
against him for freight. No privity has yet been established 
between him and the shipowner, nor is it imtil he does some- 
thing to establish privity between himself and the owner that 
he becomes liable, and until this takes place the contract is 
still only between the consignor and the shipowner. Imme- 
diately the consignee takes possession of the goods, however, 
privity is established between them under a new contract, and 
imposes on the consignee all the conditions contained in the 
bill of lading {^). If, however, the bill of lading show on its 
face that a consignee receives the goods as agent only for 
some one else, by his taking delivery he incurs no personal 
responsibility (^). 

(1) The Norway, 3 Moore, P. 0. (N. S.) 245. 

(2) Cock v. Taylor, 13 East, 399. Bell v. Kymen, 3 Camp. 545. 
Moller V. Young, 5 E. & B. 755. Kemp v. Clark, 12 Ad. & El. 
(N. S.) 647. Sanders v. Vanzeller, 4 Q. B. D. 260. White & Co, v. 
Furnesa and others, 11 T. L. R. 129. 

(3) Amos V. Temperley, 8 M. & W. 798. Tohin v. Crawford, 9 M. & 
W. 716. 
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Lord Tenterden lays down the law with regard to the 
consignee's liability for payment of freight as follows (^) : — 
If a person receiye goods in pursuance of a bill of lading, in 
which it is expressed that '' the goods are to be delivered to 
him, he paying freight," he by implication (necessary infer- 
ence) engages to pay freight. If freight be payable by the 
bill of lading " as per charterparty," the terms of the charter- 
party are imported into it as against those who are privy to 
the contract evidenced by such bUl of lading, and even in 
the case where part of the cargo has been delivered, the 
master may refuse to give delivery of the balance until the 
freight be paid, per the terms of the bill of lading, or, if the 
charterparty be imported into it, the charterparty (^). The 
consignor being the person with whom the owner has con- 
tracted, he is primarily liable to him for the payment of 
freight, and unless by very express words the owner agrees 
not to look to him for it, he remains liable notwithstanding 
any transfer, or delivery, or assignment of the bUl of lading 
or goods. It is well-established law that the insertion of such 
words in the contract as " he or they paying freight " does 
not cast any obligation on the master to refuse delivery to 
the consignee till his freight be assured. He has power to 
refuse it by virtue of his lien for freight, but he may waive 
this lien. 

Buch expressions are held to be inserted in the contract 
chiefly for the benefit and protection of the shipowner, and 
he thus may still deliver to the consignee, although the 
freight has not been paid, trusting to be afterwardd paid by 
him, and knowing that if the consignee does not pay, he still 
has his remedy against the merchant shipper (^). When a 
master accepts a bill or promissory note from the consignee 
for the amount of freight owing, he should make it clear 
that, in accepting the instrument, he does not intend to 

(1) Scaife v. Tolin, 3 B. & Ad. 525. 

(2) Moller V. Young (antey 

(3) Cock V. Taylor, 13 East, 399. Shepherd v. De Bernalie, 13 East, 
665. Domett v. Beckford, 5 B. & Ad. 521. 
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release the consignor, that is, if he does not intend to look to 
the consignee only. It should be received not as payment of 
freight, but as evidence only that the freight has been earned, 
and this should appear in any receipt given for it. One way 
of preventing any misunderstanding is to have the instru- 
ment drawn on the consignor, freighter, or charterer. As 
freight is the consideration to be paid for the carriage of 
goods, immediately the contract is completed and the goods 
carried to their port of destination, the whole of the freight 
becomes payable. The inverse to this proposition naturally 
■ follows, viz., that where the goods are lost in the course of 
the voyage (^), or if the owner of the goods is compelled to 
take delivery against his will short of the port of destination, 
no freight is payable. This proposition, however, does not 
apply to contracts for the shipment of animals which have 
died on the voyage without any fault or negligence of the 
shipowner, or of his servants. If there be no express agree- 
ment whether the freight is to be paid for the lading or 
transporting, then freight is to be paid on the animals, 
whether they arrive at their destination or not. Should the 
contract be, however, to pay the freight " for transporting '' 
only, then transport must be made before it can be recovered {^) . 
In nearly all cases of this kind, a special contract is made to 
suit the special case. One cannot help thinking that even in 
a contract to transport, where, without fault of the shipowner, 
the animals die before reaching their destination, it is hard 
that he should lose his freight. In that case, he has provided 
the space, and has always been ready and willing to perform 
his contract, but from what may be called inherent vice in 
the cargo itself, he has been prevented from completing his 
part of the agreement. It is quite possible that with the 
increase and development of the transhipping of live stock 
some alteration may be made in the law. 

(1) Christy v. Row, 1 Taunt. 300. Tapley v. MarUns, 8 T. E. 461. 
Kirchner v. Fcntw, 12 Moo. P. 0. 361. 

(2) Kay, 2nd ed., p. 184. 
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The case of Lehmann Brothers v. Lee Insurance^ Re The 
Puiraman (^), heard in the Admiralty Division, decided that 
where food is required to keep animals alive, the shortness 
not being the fault of the owners, the master may purchase 
same at the shipper's risk, and he, in turn, if insured, may 
recover from the insurance company. 

The case of Acatos v. Burns (^) decided that no freight was 
recoverable where goods are nqt deKvered through being sold 
in consequence of inherent vice in the goods themselves, but 
in this case the master disposed of the goods directly against 
the wish of the merchant. Had they been disposed of either 
with the consent, or even without the dissent of the merchant, 
the decision would probably have been difEerent. 

Where goods increase in bulk from heat or other causes, 
the measurement at the port of shipment is the measurement 
for deciding the freight payable (^). 

The fact that in consequence of delay in prosecuting the 
voyage the goods have arrived at a falling market does not 
affect the liability of the merchant for payment of the whole 
freight, nor can 'he elect to accept or reject a portion of the 
goods carried. He is liable to pay freight on the whole of 
the goods delivered, even if part only of the original goods 
be delivered, and although the goods be in a damaged condi- 
tion, so long as they retain their original individuality (^). 
It must be paid even though the goods arrive in such a con- 
dition as to be of less value than the freight (^), unless the 
contract has a special exemption ; on such a case arising, and 
even if the goods were damaged by the negligence of the 
master, the amount claimed for such damage cannot be 

deducted from the amount of freight owing, as the damage 

. — « ■ ■ ■ — _^ . . 

(1) (1895) P. D. 349. 

(2) 3 Ex. D. 282. 

(8) Gibson v. Sturge, 10 Ex. 622. Buckle v. Knoop, L. R., 2 Ex. 125. 

(*) Dakin v. Oxley (1864), 15 0. B. (N. S.) 646. Garrett v. Melhuish 
(1858), 4 Jur. (N. S.) 943. 

(*) Shields v. Davis, 6 Taunt, 65. Dakin v. Oxley (ante), Garrett v. 
Melhuish (ante). 
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is only a cross-aotion or a counter-claim (^). Where cargo 
is destroyed to such an extent as to change its nature, it 
is treated as a total loss, and no freight is payable, even 
although the goods be of some considerable value in the 
altered state (2). 

Sect. 3 of 18 & 19 Vict. c. Ill, provides that goods men- 
tioned in the bill of lading as received thereunder, shall be 
conclusive evidence that such goods were received as against 
the shipowner with any exceptions therein mentioned, but, 
notwithstanding this provision, freight is not subject to any 
deduction for the value of goods mentioned as having been 
received in a bill of lading and not put on board (^) ; nor for 
the ¥alue of goods short delivered (^). Where a master is 
unable to complete his voyage, he may elect to abandon it, 
in which case the owner can take possession of the goods and 
no freight is payable. Where a ship is justly abandoned, 
he can elect to treat the voyage at an end (*), in which case, 
also, no freight is recoverable by the shipowner from the 
merchant, even though the original ship, with the goods on 
board, be brought into the contracted-for port of delivery. 
In this case, the merchant is only liable for salvage. Before 
the merchant elects, however, if the shipowner do anything to 
undo the abandonment, then freight is recoverable in the ordi- 
nary way, if the ship reach its port of destination (^) . Instead 
of abandoning the voyage, the shipowner may elect to forward 
the goods to their destination by some other ship, or some 
other mode of transit, and should the shipper or consignee 
take delivery of the goods at other than port of delivery, 
before the voyage has been abandoned, against the wish of 



0) Per Willis, J., 15 C. B. (N. S.) 667. 

(») Mayer v. Bresaer, 16 C. B. (N. S) 646. 

(3) Mayer v. Dresser {ante), 

(*) Stimson v. Hall^ 1 H. & N. 831. Davidson v. Owynne^ 12 East, 
381. The Norway, B. & L. 226. 

(6) 3 Ex. D. 282. The Norham Castle, 11 T. L. E. 321. 

(«) The Amo, 11 T. L. R. 453. Mitchell v. Darthez, 5 L. J., C. P. 
(N. S.) 154. 
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the shipowner, he must pay a proportionate freight (^). 
There is no compulsion on the master to forward the goods 
where a ship is unable to complete the voyage. He has a 
right to do so, however, subject, as before stated, to the 
shipper's or consignee's right to take delivery. 

In the event of the shipowner forwarding the goods to 
their destination by some other mode of transit, the ship- 
owner is entitled to receive his full freight, even although 
the second transit had been contracted for at less than had 
been agreed to be paid to the original shipowner (2). He 
must be careful in' transhipping, however, that in such a 
case he is following reasonably the most expeditious and 
advantageous way, in the interests of the cargo-owner, of 
forwarding the goods to their destination (^). 

In entering into any new arrangement for the carriage of 
goods, the shipowner, to preserve his lien, should contract 
with the new contractor for carriage as his agent, being 
careful not to make the new carrier contract with the 
shipper (^). If the new carrier be the agent for the con- 
signor, he has only a lien for his freight, and the original 
shipowner's lien is lost. Unless by the contract the right 
of lien is specially exempted, the shipowner has the right to 
hold all goods entrusted to him for carriage, which he has 
brought to the port of delivery till his freight thereon be 
paid. 

A lien is only a right to hold, except in the cases hereafter 
mentioned. If he part with the goods, his right of lien is 
gone, and cannot be re-established (^). The 495th section of 
the Merchant Shipping Act of 1894 makes further provision 
for the preservation of the shipowner's lien where the goods 
are warehoused under the provisions of that section, and the 
following sections of that Act provide for the sale of such 

(1) Miller v. Wood/all, 8 E. & B. 493. Mitcheson v. Nicol, 7 Ex. 929. 

(*) Shipton V. Thornton, 9 A. & E. 314. 

C^) Shipton V. Thornton {ante). 

(*) MaUhewa v. Oihba, 30 L. J., Q. B. 55. 

(*) Artaza v. Smallpiece, 1 Esp. N. P. 0. 23. 
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goods for the payment of freight due thereon, and other 
charges, &o. The fact of a Ken being lost does not affect the 
right of the original shipowner to sue for the freight owing. 
Where the terms of the bill of lading clearly indicate that 
the shipowner is not to have a lien on the goods carried for 
his freight, he has no right to hold them imtil freight be 
paid. For instance, where the terms are that the freight is 
to be paid by the shippers " one month after sailing, lost or 
not^lost," it was held that in such a case no lien existed for 
freight, the argument being used that no freight was due, 
as what was contracted for to be paid was not freight, but 
something by way of it Q). There is no right of lien where 
advanced freight is agreed to be paid, not even though the 
goods have been carried to their destination imder the con- 
tract. Nor does a lien exist where freight is made payable 
after delivery of the cargo (2). The cases of Neish v. 
Graham (^) and Gilkinson v. Middleton (*) had previously 
decided that the law, as now laid down, was wrong, but 
the judgment of Lord Kingsdown in Kirchner v. Venm (^) 
may now be taken as the true authority on this subject. 
He said: "The right of lien may arise either by implica- 
tion of law or by express contract between the parties. 
Freight is the reward payable to the carrier for the safe 
carriage and delivery of goods; it is payable only on the 
safe carriage and delivery ; if the goods are lost, nothing is 
payable. On the other hand, if the goods are safely carried, 
the master of the ship has a lien on the goods for the amount 
of freight due for such carriage, and cannot be compelled to 
part with the goods till such freight be paid. These inci- 
dents to freight exist by rule of law, without reference to any 
bill of lading or other written contracts between the parties. 

: ^ ■ ■ — — 

(^) How V. Kirchner i 11 Moo. P. 0. 21. Kirchner v. Fewtw, 12 Moo. 
P. 0. 0. 861. Gardner v. Trechmanny 15 Q. B. D. 154. 

(*) Alsager v. SL Katherine'a Dock Co., 14 M. & W. 794. Foster v. 
Colby, 28 L. J., Ex. 81. 

(3) 8 E. & B. 505. (*) 26 L. J., 0. P. 209. 

{') 12 Moo. P. C. 0. 361. 

V. K 
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"But a sum of money payable ^before the arrival of tho 
ship at her port of discharge, and payable by the shippers 
of the goods at the port of shipment, does not acquire the 
legal character of freight because it is described under that 
name in a bill of lading, nor does it acquire the legal inci- 
dents of freight. It is, in effect, money to be paid for taking 
the goods on board and undertaking to carry, and not for 
carrying them. This was, in substance, decided by the cases 
oi.Blakey v. Dixon (^) and Andrew v. Moorhmse " (^). 

, The lien does not extend beyond the amount due for 
freight, and consequently does not cover port charges agreed 
to be paid by the freighter (*), nor the shipowner's claim for 
demurrage (^), damage by way of demurrage, or dead freight. 
Dead freight means that payment agreed to be made by the 
freighter to the shipowner for short loading, where the ship 
is not fiUed up according to agreement (^), or damage claimed 
for breach of charterparty (^), and no special lien can be 
obtained by usage, unless both parties to the agreement 
knew of the eadstence of the same (^). Not only may the 
contract exclude the right of lien, but it may also give that 
light where it would otherwise not exist. 

. Except as before stated, a lien, being only a right to hold, 
is lost by parting with possession of the goods. It is also 
lost by payment of the amount claimed, or by the acceptance 
of anything in. lieu of or by way of payment (^), by tender 
of the amount already due, although not accepted (^), or by 
the master refusing to produce papers necessary to enable the 

(0 2 B. & P. 321. 
* (*) 7 Taunt. 435. 
(3) Faith V. East India Co,, 4 B. & A. 630. 
(*) PhiUips V. Rodiey 15 East, 547. 
- (4 Bvrley v. madatme, 3 M. &^. 205. Gray v. Carr, L. E., 6 Q. B. 

622. 

(®) Birley v. GladstoTie [ante)* 
, n Per Lqrd PJlenborough, 0. J., 15 East, 554. 
(8) Burney v. Foyntz, 4 B. & Ad. 568. Eewiaon v. Outhrie, 2 Bing. 
(N. C.) 755. . ^ 

(») Huth V. iMmjoort, 16 Q. B. D. 442, 735, 
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consignee to verify the oorreotness of a olaam made by the 
carriers (}). 

It not nnfrequently happens that the agreement to pay 
freight contains a stipulation that certain advances are to 
be made by the freighters to the shipowner before the cargo 
reaches its port of destination. Such advances have been held 
not to be freight in its strict ^ense, but money paid for taking 
the goods on board and undertaking to carry them, not for 
carrying them {^). An important question arises frequently 
under such agreements. This is whether the money agreed 
to be advanced is a loan by the merchant to the shipowner, 
±0 be reimbursed by him either by deducting the same from 
the amount of freight agreed to be paid, or, in the event of 
the freight not being earned, by personal remedy against the 
shipowner, or whether the amount so advanced is part pay- 
ment of the freight agreed under the contract to be paid. 
Should it be what is commonly termed advanced freight, and 
not money paid by way of loan, the repayment of the money 
is dependent on the result of the voyage. Having once been 
paid, it cannot be recovered back in cases where the voyage 
fails, or the ship or goods are lost before they reach destina- 
tion e), nor is it subject to any bottomry bond given after 
the payment (^). 

Where an advance is made by way of loan, to be paid out 
of freight, or deducted from it in the event of the freight 
being earned, and the freight is never earned, the advance 
can be recovered by action in the ordinary way from the 
owner or master according to the terms of the contract (^). . 

The true test for deciding whether an advance is made as 

(1) The Norway y B. & L. 377. Huth v. Lamport, 16 Q. B. D. 734, 736. 

(*) KirchnerY. Venus {ante), Allison v. Bristol Mar, Ins, Co, {ante)» 
Smith V. Pyman, (1891) 1 Q. B. 742. 

(3) Andrew v. Moorhouse, 5 Taunt. 435. Allison v. Bristol Mar, Ins. 
Co., 1 A. C. 209. Be Silvale v. Kendall y 4 M. & S. 37. Byrne v. Schiller, 
L. E., 6 Ex. 319. 

(*j The Johuy 3 W. Eob. 170. The Karnaky L. B., 2 P. C. 505. 

(*) De Silvale v. Kendall {ante). 

k2 
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"advanced freight" or loan, is laid down in a number of 
oases. It 'seems to be that, if provision be made, when 
making the advance, by which the merchant retains a suffi- 
cient sum at the expense of the shipowner to effect an insur- 
ance covering the advance made, such advance is treated as 
an advance on freight, because a loan on security of freight 
to be earned is not insurable (^). To make this clearer, it is 
plain that the person who advances by way of loan having 
no lien on the freight or the bottom for repayment, but only 
a personal remedy against the borrower, cannot possibly have 
any interest in the voyage or the bottom, except in so far as 
they will form an asset against which he can proceed imder 
his personal remedy against the borrower. As before stated, 
he has no insurable interest in them. 

There is only one way by which such a loan can be insured 
properly, and that is by the lender securing his loan by way 
of bottomry bond. He may then insure his interest under 
that bond. Notwithstanding this, however, it is not unusual 
for marine insurance offices to accept premiums insuring 
advances thus made by way of loan. 

These contracts are illegal policies, and appear only to 
amount to wager policies, and, as such, void. Of course, 
theye is nothing to hinder the owner of a ship or charterer 
insuring advances actually made by way of loan or otherwise 
as an increase on his insurable interest in the ship or voyage, 
and, in such a case, he may transfer that policy, or that part 
of the policy, to the person advancing and so secure his loan. 
Should an advance be made in which provision is made for 
insuring, and the lender neglect to insure, he cannot take 
up the position of the advance being a loan, by virtue of the 
provision providing for insuring {^), 

Where the agreement to pay advanced freight provides 
that the payment is to be made at some future time or on 



(1) Hicks V. Shieldsy 26 L. J., Q. B. 205. Allison v. Bristol Mar. Ins. 
Co, {ante). The Karnah {ante), 
(*) Byrne v. Schiller, L. E., 6 Ex. 319. 
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some future event happening, and the ship is lost or the 
voyage abandoned before the time of the stipulated-for event 
happens, the shipowner cannot recover the amount to be 
paid as advanced freight. {The Oriental 8.8. Co. v. Tat/lor 
and another y 9 T. L. R. 591.) The reason for this is that, 
until the payment, the intended advancer had no insurable 
interest, and, therefore, could not insure until that accrued. 
Such an agreement is exactly similar to one agreeing to pay 
for a certain consideration where the consideration is never 
tendered or happens Q). 

The case Allison v. Bristol Mar. Ins. Co. {^) decides that 
where an advance on freight is made, that advance, unless the 
context otherwise specially provide, cannot be made to apply 
to a partial payment of the whole of the freight, but the con- 
signor is entitled to devote isuch payment of advance freight, 
in the event of portion of the cargo being lost, to that portion 
of the cargo which is delivered. Where the stipulation is to 
pi»y the advance freight to the owner, a payment to the ship*s 
agent, or even to the captain, will not be a payment to the 
owner. Although advance freight cannot be recovered back if 
the freight be not earned, yet should the loss arising from the 
non-earning of freight be caused by the default of the ship- 
owner or his servants, the sum so advanced may be recovered 
as part of the damage sustained in consequence of such 
default, but the claim must be based upon the value of the 
goods at the port of shipment (^). It would, of course, not be 
considered in a claim for damages, if the value of the goods 
claimed in the action were 'based upon their value at the port 
of discharge, because in that case ..the freight which should 
have been earned would be included in such value (^) . Under 
a contract to pay advanced freight, either immediately or at 



(1) Smith V. Fymauy (1891) 1 Q. B. 742. 

(2) 1 A. C. 209. The Canada, 13 T. L. E. 238. 

(3) Bodocanachi v. Milburn, 17 Q. B. D. 316. 

(*) The Great India Peninsula Bail, Co. v. TumhuM, 53 L. T. 325. 
Dufourcet v. Bishop, 18 Q. B. D. 373. 
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a future time or event, it is not recoverable where the ship 
is unseaworthy (^) ; it being a condition precedent to all 
such contracts that the ship is seaworthy. 

A mortgagee who has not entered into possession under his 
mortgage is not entitled to freight being earned (^), but on 
taking actual or constructive possession where actual posses- 
sion is impossible (^), he becomes entitled to all freight that 
the ship is in course of earning (^). After perfecting his 
title, the assignee of a ship or of freight earned, or to be 
earned, is entitled to all freight assigned which the assignor 
had the right to assign at the time of the agreement (^). 

(*) Thompson v. Oillespiey 24 L. J., Q. B. 340. Kopitoff v. WiUoUy 
1 Q. B. D. 377. 

f») Keith V. Burrows (1877), 2 A. 0. 636. Liverpool Marine Co. v. 
Ftfoon (1872), L. E., 7 Ch. 607. 

(») Ituaden v. Pope (1868), L. B., 3 Ex. 269. 

(*) Keith^Y. Burrows {ante). Gumm v. Tyrie (1865), 4 B. & S. 680. 

(*) Lindsay v. Oihhs (1856), 22 Beav. 522. Gardner v. Cazenove 
(1856), 1 H. & N. 423. 
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Marine insurance] " is a contract of indemnity, in which 
the insurer, in consideration of the payment of a certain 
premium, agrees to make good to the assured all losses, not 
exceeding a certain amount, that may happen to the subject 
insured from the risks enumerated or implied in the policy 
during a certain voyage or period of time" (^). To constitute 
a valid contract of marine insurance, the contract must be 
expressed in a certain form ; there must be the utmost igood 
faith observed between the assured and the -insurer — ^the 
contract being uherrimce fidei; the assured must have an 
insurable interest in the subject of insurance ; there must be 
capacity of the parties, and legality of object. 

As to the form of the contract of marine insurance, every 
contract of marine insurance must be expressed in a policy (^), 
which must Bpeoify the name of Bome party reaUy or IoIa- 
nally assured (^), the particular risk or adventure, the names 
of the subscriWs or underwriters, and the s,^ or sums 
insured; if it fail to contain any of these particulars it is 
void(^). The policy must be stamped before execution (^), 
although, if executed unstamped, it may be stamped after 
execution on payment of the duty and a penalty of 100/. (^). 
The policy is void if it be made for any time exceeding 

•^ — - - ^ -v — -^ ^-~- — — ■ — .— — . — . — ^ . ^ 

(1) Duer, 1, 58. _ - 

(2) 30 Vict. c. 23, s. n. 
P) 28 Geo. 3, c. 66. ' 

(*) 30 Vict. 0. 23, s. 7. In re The Arthur Average -4s«., L. E., 10 Ch» 
App. 550, 552. 
. («) 30 Vict. c. 23, s. 9. 

(«). 39 Vict. c. 6, s. 2. . ^- 
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twelve months Q). The fonn of policy generally in use in the 
United Kingdom is the statutory form given in Schedule E. 
to the Act (30 Vict. o. 23). This form is, of course, subject 
to variation to meet the exigencies of modern commerce. 
Although the policy is the only legal evidence of the contract 
of marine insurance, it is, in practice, almost invariably pre- 
ceded by a document called a slip. Before the execution of 
the policy, the insurance broker prepares a memorandum or 
slip containing particulars of the proposed risk, and each 
underwriter who approves of the risk and is willing to accept 
it, initials the slip for the amount he wishes to underwrite. 
The slip, prior to the Act 30 Vict. c. 23, was not admissible 
in evidence for any purpose. Now, by virtue of sects. 7 
and 9 of 30 Vict. c. 23, although the slip is not valid as a 
contract of marine insurance, it may be given in evidence 
wherever it is material (2), and it seems that if the slip be 
stained, it is admissible as evidence of the contract of marine 
insurance (*). It has been held that the assured need not 
communicate to the underwriter any fresh fact, however 
material to the risk, which comes to the assured's knowledge 
after the slip has been initialled, and the non-disclosure of 
such facts will not vitiate the policy of insurance afterwards 
executed (*). 

Policies may be valued or open, time or voyage, interest 
or wager. In a valued policy, the value of the subject of 
insurance is definitely stated. The assured, when seeking to 
recover for loss under a valued policy, need not prove the 
value of the subject of insurance. The value as stated in 
the policy, though it may be largely in excess of the true 
value, is, in the absence of fraud, conclusive between the 
. parties (^). But where the valuation is so excessive that it 

(1) 30 Vict. 0. 23, s. 8. 

(*) lonides v. Pacific Fire and Mar» Ins. Co,, L. R., 6 Q. B. 674. 
(*) Morrison v. Universal Mar, Ins, Co,, 26 L. T, 108. 
(*) Cory V. Patton, L. R., 9 Q. B. 577. 

(*) Barker and Another y, Janson, L. R., 3 C. P. 303. . North of Eng. 
Iron 8,8* Ins, Ass, v. Armstrong and Others, L. R.» 5 Q. B. 244. 
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becomes a fact material to be disclosed to the underwriter, 
the contract may be vitiated by concealment of the fact of 
over- valuation Q), Further, the assured, under a valued 
policy, can only recover to the extent of the interest that has 
actually been at risk {^) ; for instance, if, in the case of a 
valued policy on sugar, only four-fifths of the cargo intended 
to be shipped was actually put on board and lost, the assured 
can only recover four-fifths of the value stated in the policy. 
In open policies, the value of the interest at risk is not stated, 
and in case of loss the assured, in order to entitle him to 
recover, must prove the value of his interest. In open 
policies, the value of the assured's interest is its value at 
the commencement of the risk, together with^the expenses 
tf insurance. Thus, in an open policy on ship, the value of 
the ship is her value at the commencement of the voyage^ 
together with her outfit, stores, and provisions for the crew, 
advances made against the crew's wages, . and the cost of 
insurance'(^). In an open policy on freight, the value of the 
freight is the gross freight due to the ship on her arrival 
abroad, together with the cost of insurance (^). 

A time policy is a policy in which the duration of the risk 
is limited by specifying in the policy two points of time, 
e.g.y from June 30th, a.d. 1896, to December 30th, a.d. 1896. 

A voyage policy is a policy in which the duration of the 
risk is limited by specifying in the policy two tenniniy called 
the terminus a quo — ^when the voyage commences, and the 
terminus ad quern — when the voyage terminates, e,g,y at and 
from London to Sydney. 

An interest policy is one from the form of which it 
appears that the assured has an appreciable interest in the 
subject of insurance. Every policy is presumed to be an 
interest policy, imless the contrary be. clearly expressed on 



(1) lonidea and Another y, Pender, Jj, E., 9 Q. B. 531. 

(2) Forles v. Aapinally 13 East, 327. Bickman v. Carstairs, 5 B. & 
Ad. 651. 

(') Stevens on Average, p. 190. 

(*) Forbes v. Aapinall, 13 East, 326. 
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the face of it; and in an action on an interest policy the 
interest of the assured must be alleged and proved (^). 

A wager policy is a policy which shows on the face of it 
that it is not a contract of indemnity, but a mere wager. In 
such policies one of the following clauses, or some similar 
clause, appears on the face of the policy, "interest or no 
interest," " without further proof of interest than the policy," 
" by way of gaming or wagering," " without benefit of salvage 
to the assured." 

Such a policy, if effected on British property, is void (2), but 
a wager policy may legally be effected on foreign property, 
and recovered on without any proof of interest in the assured. 

It has not been judicially decided whether a wager policy 
is comprehended within the terms of sect. 18 of 8 & 9 Vict, 
c. 109, which enacts that all contracts or agreements, whether 
by parol or in writing, by way of gaming or wagering, shall 
be null and void. 

In contracts of marine insurance there are certain war- 
ranties which, although not expressed in the contract, are 
implied by law. Before enumerating them we shall consider 
express warranties and representations, which only affect the 
particular contract in which they appear, or in respect of 
which they are made. 

" An express warranty is a stipulation inserted in writing 
on the face of the policy, upon the literal truth or fulfilment 
of which the validity of the entire contract is dependent " (^). 
The warranty must be written or printed on the face of the 
policy (*). But it is sufficient if it be written either in the 
body of the policy or in the margin (^), or at the foot {% or 
written transversely in the margin (^). But a distinct refer- 

(1) C(m8in8Y.Nanie8,STB,\mt,6lS, 

(2) 19 Qteo. 2, 0. 37. 

(5) AmoTild, Maj. Ins., 6th ed., Vol. 1, p. 599. 

(*) Paiveon v. Samevelty 1 Doug. 12 (n.). Bean y, Stupart, 1 Doug^ 11. 

C^) Bean v. Stupart {ante). 

(«) Blackhurst v. Co<^U, 3 T. R. 360. 

p) Kenyon v. Berthon, 1 Doug. 1? (n:). . , , 
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ence on the face of flie policy to any rule or regulations has 
the effect of incorporating such rule or regulations as a 
warranty (1). No particular form of words is necessary to 
the validity of a warranty. It has been held that the words 
" an American ship " amoimted to a warranty that the ship 
was American (2), and that the words " in port 20th July, 
1776," amounted to a warranty that the vessel was in port at 
that date {^). 

A warranty may be a stipulation as to an existing state of 
facts, e.g.y that the ship is neutral, or it may amount to a 
promise, e.g., that the ship shall sail with convoy. 

To satisfy a warranty, absolute and literal compliance with 
its terms is requisite, and it seems that there are only two 
cases when non-compliance will be excused. When the state 
of things contemplated by the warranty has ceased, e.g., if 
during war a ship be warranted to sail with convoy, it seems 
she might sail without convoy, after the termination of 
hostilities; also when the warranty, although at the time 
lawful, is rendered unlawful by a subsequent Act of Parlia- 
ment, non-compliance with it is excused (^). 

When there has been a breach of a warranty the contract 
is void from the moment of the breach, and the imderwriter 
is discharged from liability, although the breach did not in 
any way occasion the loss, e.g., where a ship was warranted 
to sail with convoy, and, sailing without convoy, was wrecked 
in a storm, the underwriter was held to be discharged (^). 

A representation is a statement, written or verbal, made 
at the time of entering into the contract by the assured or 
his agent to the imderwriter as to the existence of some 
material fact or facts. 

A representation differs from a warranty in this — ^that it 

(1) FetHgrew v. Fringle, 3 B. & Ad. 514. Graham v. Barraa, 5 B..& 
Ad. 1011. 

(«) Barring v. Olaggett, 3 B. & P. 201. 
(?) Kenyan v. Berthony 1 DougL 12 (n.). 
(*) Brewster v. Kitchin, 1 Ld. Eaym. 316, 321. 
(^) Eihhert v. Pigony 1 Mars. Ins. 375. 
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is never expressed in the policy, and also in this— that " a 
representation may be equitably and substantially answered, 
but a warranty must be strictly complied with " (^). 

There is a f miher distinction. The falsity of a represen- 
tation does not affect the contract unless it amount to a mis- 
representation of a material fact, while with regard to a 
warranty " it is a matter of indifference whether the thing 
warranted he or be not material" (»). A warranty, if not 
literally complied with, renders the contract void — a repre- 
sentation, if untrue, renders the contract voidable at the 
option of the party misled. 

The test as to the materiality or immateriality of a repre- 
sentation may be thus stated. Is it such a representation as 
would influence a reasonable and prudent underwriter in 
accepting the risk, or in accepting it at a lower premium P 
If it would have this effect it is material ; if not it is im- 
material. 

Representations are divided into three classes : — 

(1) Positive representations. These have been defined 
above, and their falsity renders the contract voidable. 

(2) Representations of belief. Under these circumstances, 
if the representation be made bond fide^ the policy stands, and 
the assured is not prejudiced (^). 

(3) Representations of information. The assured may 
state that he makes the representation upon information 
which he has received, and in such a case he is not prejudiced 
if the representation correspond with the information. In 
other words, he is not responsible for the truth or falsity of the 
information which he has received and hone^ly disclosed. 

The warranties implied by law in the contract of marine 
insurance are the warranty of seaworthiness, the warranty 
not to deviate, the warranty of the legality of the venture, 
and the warranty not to misrepresent nor to deceive. 



(1) Per Lord Mansfield, in D.e Hahn v. Hartley,/! T. R. 345. 

(2) Per BuUer, J., in Blackhur^ty, Cockell, 3 T. R. 361. 

(3) 1 Doug. 306. Bo^dm v. Vmghcm^ 10 East, 415. 
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The warranty of seaworthiness is implied in every voyage 
policy (*), but it is not implied in time policies (^). This 
warranty is satisfied if the ship be seaworthy at the com- 
mencement of the risk (^). It means that at the commence- 
ment of the risk ^^the vessel shall be in £t fit state as to 
repairs, equipment, crew, and all other respects to encounter 
the ordinary perils of the voyage insured at the time of 
sailing upon it " (^). The extent and effect of the war- 
ranty of seaworthiness vary with the circumstances of the 
particular case. The ship may be seaworthy for harbour 
and river risks, and not for sea risks. " The requisites as to 
seaworthiness depend upon the intended use and service of 
the vessel. The requisites to satisfy this warranty for lying 
in port or for temporary purposes, short coasting passages, or 
navigating a lake, river, or canal, are different from those 
demanded for navigating the open sea on long voyages " (*). 

To comply with this warranty the ship must not be 
overloaded, and her cargo must be properly stowed. The 
ship, at the commencement of the risk, must be sound, 
staunch, and strong enough to resist ordinary wind and 
weather, her gear must be sufficient in quantity and quality, 
her stores and provisions must be adequate, and her master 
and crew competent. 

If there be a breach of this warranty the underwriter is at 
once discharged from his liability to the assured, although a 
loss occur which is not in any way attributable to the breach 
of the warranty (^). The fact of unseaworthiness at the 

(^) Diocon V. Sadler, 5 M. & W. 414. Quebec Mar, Ins, Co, v. Comm, 
Bank of Canada, L. E., 3 P. C. 234. Daniels v. Harris, L. E., 10 C. P. 5. 

(*) Thompson v. Hopper, 6 E. & B. 172. Fawcus v. Sarsfield, 6 E. & 
B. 192; 25 L. J., Q. B. 249. Dudgeon v. Pembroke, 2 App. Ca. 284. 
Gibson v. Small, 4 H. of L. Ca. 353. 

f*) Diocon V. Sadler, 5 M. & W. 414. Gibson v. Small, 4 H. of L. Ca. 
394. 

(*) Per Parke, B., in Dixon v. Sadler, 5 M. & W. 414. 

(*) Phillips on Insurance, s. 720, cited in Daniels v. Harris, L. E., 
10 C. P. 7. 

(*) Quebec Mar, Ins, Co, v. Comm, Bank of Canada, L. E., 3 P. C. 234. 
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oommenoement of the risk avoids the policy, and it is 

immaterial whether the assured knew or were ignorant of the 

facto. 

A voyage policy on cargo or freight, equally with a voyage 

policy on ship, is avoided if the warranty of seaworthiness be 

not complied with. The cargo-owner may have no interest 

in, or control over, the ship, but he cannot recover after a loss 

has occurred by reason of the perils insured against on a 

voyage policy on cargo, if the ship were unseaworthy at the 

commencement of the risk {^). 

The underwriter, however, even after a breach of the 
warranty of unseaworthiness, may continue his liability, 
if he consent to do so, by a memorandum indorsed on the 
policy (3). 

The warranty not to deviate, like the warranty of sea- 
worthiness, applies to voyage policies only, and not to time 
policies. 

The usual course on any voyage has now been settled by 
usage and experience, and this course must be followed if the 
assured, whether the policy be on ship or goods, wish to avail 
himself of the protection of the policy. 

This implied agreement to follow the usual course, and not 
to depart from it, is called a warranty not to deviate. 

There is also an implied condition that the ship shall 
commence the voyage without unreasonable delay. Any 
unreasonable delay is a deviation equally with a departure 
from the usual course. It is immaterial whether the de- 
parture from the usual course or the delay have increased the 
risk ; every unreasonable delay, every unnecessary departure 
from the usual course, is a deviation which discharges the 
underwriter from liability. It is not necessary to connect 
the loss with the deviation. The vessel, after deviation, may 
return in safety and be sailing her proper course, and the loss 



(*) Douglas v. Scougally 4 Dow, 276. Lee v. Beach, 1 Park, Ins. 468, 
(*) Oliver v. Cowley , 1 Park, Ins. 470. 
(3) Weir V. Aberdein, 2 B. & Aid. 320. 
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may occur independently of the deviation and directly by 
reason of the perils insured against, yet the underwriter, in 
consequence of the deviation, is discharged from losses occur- 
ring subsequently to it; but the shipowner may render 
himself liable to the cargo-owner by unnecessary deviation (^). 
The underwriter, however, is liable for losses caused by the 
perils insured against which arise prior to the deviation {^). 

The deviation, to discharge the underwriter, must be actual 
and voluntary ; if the deviation rest in intention merely and 
be not actually made, the underwriter is not discharged [^). 
In this respect a deviation differs from a change of voyage. 
A deviation is a departure from the usual course, with the 
intention, nevertheless, after deviation, of prosecuting the 
voyage originally intended. A change of voyage occurs 
when the original voyage is abandoned, and a different one 
substituted. In this latter case the underwriter is discharged 
from liability as soon as the intention to abandon or change 
the voyage is definitely formed, although at the time of the 
loss the ship may be on the usual course of the voyage 
originally intended. 

The underwriter, however, is Kable for loss arising from 
the perils insured against, which occurs before the intention 
to abandon the voyage was formed. On the other hand, a 
mere intention to deviate does not discharge the underwriter, 
who remains liable until there is actual deviation, that is, 
imtil the point of deviation — called the dividing point — is 
reached (^). 

It is not a deviation, however, for a ship to go out of the 
direct course in order to stop at an intermediate port, when 
the usage of the trade allows it, although the policy be silent 
on the point ; and when the vessel is at the intermediate port 
other business than that for which the deviation is allowed 

(1) Davis V. Garrett, 6 Bing. 716. 
(=») Hare v. Travis, 7 B. & Or. 14. 

(^) Hare v. Travis {ante), Kewley v. Byan, 2 H. Bl. 343. 
(*) Hare v. Travis {ante). Thelusson v. Ferguaaon, 1 Doug, 361. 
Kewley v. Byan, 2 H. Bl. 343. 
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hy the usage of the trade may be done, if the voyage be not 
thereby delayed (^). The usage must be consistent with the 
policy, otherwise it will not protect the assured. 

Any unreasonable delay in commencing or in prosecuting 
the voyage discharges the underwriter (*). 

Delay is reasonable, and therefore excusable, when it is 
necessary in order to prepare the ship for her voyage. 

When a necessary deviation has occurred, e. g,y if the ship 
be driven by a storm out of the course of her voyage into a 
port, the ship must prosecute her voyage by the most direct 
course. It is not necessary for the ship to return to the point 
from which she was driven (^). 

Deviation is excusable and does not discharge the under- 
writer when it is caused by unavoidable necessity, e. g,, if the 
crew mutiny, and compel the captain to depart from the usual 
course. Deviation may also be excused by other circum- 
stances than physical force, actual or apprehended. The 
circumstances may be such that the master, acting as a rea- 
sonable and prudent man, has no other alternative ; for 
instance, stress of weather may dri^ him from his course, 
and compel him to run for safety to a port ; the crew may 
be disabled by sickness ; it may be necessary to seek a port 
to refit. These and similar circumstances justify a devia- 
tion. It has been decided that a deviation is justifiable 
when it is made to save persons in danger of shipwreck, but 
not, it seems, to save property. 

In every case of excusable deviation, the deviation must be 
no greater, and the delay no longer, than is necessary for the 
accomplishment of the purpose for which it was made (*). 

The warranty of the legality of the venture is implied in 
time policies as well as in voyage policies. It is clear law 
that, if the voyage or venture be illegal, the assured derives 

(^) Cormacky, Oladstone, 11 East, 347. 

(*) Mount V. Larkine, 8 Bing. 108, 122. Palmer v. Marshall^ 8 Bing. 
79, 317. 
(3) Delaney v. Stoddart, 1 T. E. 22, 25. 
(*) Lavahre v. TTiVaon, 1 Doug. 284. 
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no protection from the policy. The underwriter, although 
cognisant of the illegality, is discharged, and the assured 
cannot recover back the premium Q). 

The assured cannot recover back the premium, even if the 
venture be never entered on, imless it be a case where he is 
at liberty to rescind, and he have formally rescinded the 
contract before action brought to recover back the premium. 
This was decided in Pali/art v. Leckiei^)^ and the judges 
expressed grave doubts as to the assured's right to recover 
back the premium in any case when the contract is illegal 
and the premium has been paid. 

So a policy on goods intended to be smuggled in breach of 
the revenue laws of the United Kingdom is void for illegality; 
and if the United Kingdom be at war with a foreign power, 
all trading with the foreign power is illeg'al, and a policy on 
goods engaged in any such venture is void. 

But a policy on goods or ship embarked on a venture con- 
trary to the revenue laws of a foreign power (^), or a policy 
on goods which are contraband of war, is valid. It is neces- 
sary, however, in order to entitle the assured to recover on 
the policy, to fully inform the underwriter of the nature of 
the risk. 

The implied warranty not to misrepresent nor to conceal is 
one which goes to the root of the contract. The contract is 
made on the understanding that there shall be no misrepre- 
sentatioUy nor concealment by either party. It is a contract 
uherrimoB fidei; the fullest disclosure must be made, and 
absolute good faith observed between the insurer and the 
assured. 

Misrepresentation has been defined as '^ a false representa* 
tion of a material fact by one of the parties to the other 
tending directly to induce the other to enter into the contract^ 

(1) Vandydc v. Hewitt, 1 East, 96. Luhhock v. Potts, 7 East, 449. 
(») Palyart v. Leckie, 6 M. & S. 290. 
(3) Planche v. Fletcher, 1 Doug. 251. 

B. L 
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or to do so on terms less favourable to himself, when he other- 
wise might not do so, or might demand terms more favourable 
to himself "0). 

The test of the materiality or immateriality of the fact has 
been stated above (^). 

Concealment is the suppression of a material fact within the 
knowledge of one of the parties and unknown to the other. 

To vitiate the policy the concealment must have occurred 
or the misrepresentation have been made at the time when 
the contract was entered into, that is, when the slip was 
initialled by the underwriter. After the slip has been 
•initialled, it is not necessary for either party to communicate 
to the other any fresh fact coming to his knowledge, however 
material the fact may be (3). 

The effect of misrepresentation or concealment is to make 
the contract voidable within a reasonable time at the option 
of the party misled (*). 

Of the elements of the contract of mariae insurance, there 
now remain to be considered the insurable interest of the 
assured, and the capacity of the parties (^). 

In order to entitle the assured to recover he must have 
an insurable interest of appreciable pecuniary value in the 
subject of insurance, otherwise the contract would be a mere 
wager and not a contract of indemnity (^), and therefore void,, 
unless it relate to foreign property (^). 

Although the assured may have had an insurable interest 
when the policy was executed, he cannot recover if, before 
loss, he have sold the subject of insurance. The purchaser, 
however, may recover on the policy if the vendor have 



(1) PhiUipe, Ins., s. 529. 

(*) Vide aujpra, p. 140. 

(3) Cory V. Paton, L. E., 7 Q. B. 304. And vide supra^ p. 136. 

(*) Morrison v. Universal Mar* Ins. Co»y L. E., 8 Ex. 40. 

(") Vide supray p. 135. 

(«) Lucma v. Cranford, 2 B. & P. N. E. 269. 

(') Vide aupra, p. 138. 
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^rSsigned it to him or have agreed to hold it on the purchaser's 
behalf and for his benefit (^). 

It is not necessary that the assured should be the owner 
•of the subject of insurance ; a less interest, provided it be of 
appreciable pecuniary value, is sufficient, ^.^., a mortgagee 
.may recover on a policy on ship (2), and a lender on bottomry 
may protect his loan by insurance. The following may be 
the subjects of marine insurance : — the ship, goods; loans on 
bottomry and respondentia may be protected by insurance by 
the lender, passage-money by the passenger, profits and com- 
missions, which, however, must be specifically namedy as they 
are not covered by an insurance on goods (^). The master 
may, by insurance, protect his wages lien, and personal 
effects (^), but, it seems, the crew and officers cannot do so (^). 
. Freight may be protected by insurance. In marine insur- 
ance freight has an extended meaning. It comprehends the 
sum paid by the merchant to the shipowner for the carriage 
of the merchant's goods, the chartered hire of the ship (^), 
and, when the shipowner is carrying his own goods, the 
increase at the port of delivery in their value (^). 

A charterer who has paid to the shipowner a sum of money 
jas advance freight may protect such sum by insurance, for 
in case of loss the money so paid cannot be recovered back (®) ; 
but the charterer should show by clear words in the charter- 
party that the advance is made by way of freight (^). If the 
payment be a loan, and not an advance on account of freight, 



(^) Powlea and Others v. InneSy 11 M. & W. 10. 

(2) Irving v. Richardson^ 2 B. & Ad. 193. 

(8) Anderson v. Morrice, L. R., 10 0. P. 622, 624. 

(*) Duffy. Mackenzie, 3 0. B., N. S. 16. 

Y) Webster v. De Tastet, 7 T. R. 157. 
' (8) Forles v. Aspiriall, 13 East, 325, 326. 

C) Flint V. Fleming, 1 B. & Ad. 45. 

(^) De Silvale v. Kendall, 4 M. & Sel. 37. Saunders v. Drew, 3 B. & 
Ad. 446. 

(8) Mansfield v. Maitland, 4 B. & Aid. 582, 585. 

l2 
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it is not insurable (^). When a portion of the agreed freight 
has been prepaid, the shipowner has an insurable interest in 
the remcdnder (^) . 

As to the cap£K)ity of the parties : so far as British property 
is eoneemed, any person having an insurable interest in it 
may protect his interest by insurance. If the property be 
foreign, an insurable interest in the assured is not necessary, 
but in this case the policy must show, on the face of it, that 
the assured has no insurable interest (^). 

An alien enemy, that is, a subject of a foreign State which 
is actually at war with the United Kingdom, cannot protect 
his property by insurance (*). 

Every person who has capacity to make a contract may be 
an insurer. 

We now proceed to discuss the liability of the underwriter* 
His liability commences as soon as the risk attaches, and he 
is discharged on the safe termination of the risk. If a loss 
from the perils insured o-gainst occur before the termination 
/ of the risk, the underwriter becomes liable to pay the whole 
or part of the sum which he has underwritten accordingly as 
the loss is total or partial. 

Losses are total — actual or absolute (^), total or constructive 
total — or partial — general average or particular average. 

An actual or absolute total loss occurs when^the subject of 
insurance, owing to the perils insured against, becomes totally 
destroyed or annihilated, or is placed in such a position that 
it is wholly out of the power of the assured or of the under* 
writer to procure its arrival (^). 

In case of total loss, the underwriter, after payment, is 

entitled to be subrogated for the assured. So, where a ship 

■ — I — ——' — 

(^) Mansfield v. Maitlandy 4 B. & Aid. 582, 685. Vide supra, p. 141r 
(*) Allison v» Bristol Mar. Ins, Co*, 1 App. Ca. 209. 
(^) Vide supra, p. 138. 
(*) Brandon v. Curling, 4 East, 410. 

(*) Adams y.JdcKenzie, 13 C. B., N. S. 442. Levy v. The Merchants*^ 
Marine, 62 L. T. 263." 
(^) Per Lord Abinger, in Mouoc V\i Salvador, 3 Bing. N. C. 286. 



MARINE INSUBANCE. 149 

was valued in the policy at 6,000/., iand insured for that 
amount, and was run down and lost, and the underwriters 
paid 6,000/., it was held that the underwriters were entitled 
to the whole of a sum of 5,683/. lis. 7e/., which was after- 
wards recovered from the owners of the vessel in fault, 
although the actual value of the ship insured was 9,000/. (^). 

There are losses which, although they fall short of actual 
total loss, the assured is entitled to treat as cases of total loss (^). 
The subject of insurance may not be totally destroyed, but its 
destruction may be imminent, or it may be in such a position 
that the assured cannot regain effectual control of it, except 
at a cost exceeding the value of the subject of insurance. 

These are cases of constructive total loss, and the assured, 
on giving notice of abandonment, may recover from the 
underwriter the full amount underwritten. 

If the assured elect to abandon, he should give notice of 
abandonment to the underwriter within a reasonable time 
after he receives intelligence of the casualty. No particular 
form of notice is required ; it may be oral (^) ; but, whether 
oral or written, it should state in plain terms that the assured 
offers to abandon his whole interest in the subject of insur- 
ance, so far as it is covered by the policy. 

The underwriter may either accept, or refuse to accept, the 
notice of abandonment. If he accept, the assured is entitled 
to recover the full amount of insurance, and the abandonment 
works in favour of the underwriter a cession of the whole 
interest of the assured in the subject-matter of insurance, so 
far as it is covered by the policy; the insurer, from the 
moment of the casualty, becoming clothed with the rights 
and liabilities of the assured in respect of the property 
abandoned. It does not seem to have been decided whether 
the underwriter is responsible for the removal of the VTreck 

(^) North of England Iron S,S, Ins, Co, v. Armstrong , L. E., 5 Q. B. 
244 ; doubted by Lord Blackburn in Eodocanachi v. Elliott, 7 App. Ca. 

342. 
(2) Eoux V. Salvador, 3 Bing. N. 0. 286, 287. 
(^) Farmeter v. Todhunter, 1 Camp. q41. 
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when a vessel sinks in a harbour Q). If the underwriter 
accept the notice of abandonment, it is irrevocable, except by 
the consent of the parties ; and it has been held that, after 
such acceptance, the assured may recover as for a total loss, 
although the ship be restored before action brought {^). 

The underwriter may refuse to accept notice of abandon^ 
ment, and mere silence on the part of the imderwriter has 
been held to amount to a refusal to accept (^). 

If the underwriter refuse to accept, the notice is defeasible, 
e.g.f by restoration of the property before action brought (^), 
or by acts on the part of the assured amounting to waiver 
of the notice of abandonment, as where the assured treats the. 
loss as partial and not as total. The mere fact that the 
master, for the benefit of aU concerned, has, after notice of 
abandonment, used his best efforts to save or repair the 
property does not amount to waiver of notice, the rule of law 
being that, under such circumstances, the master acts as agent 
for aU parties concerned. If, however, it be clearly shown, 
that the master was acting solely for the benefit of the 
assured, this will amount to waiver (^). 

If the underwriter refuse to accept notice of abandonment, 
the rights of the assured against him depend on several con-, 
siderations. 

To entitle the assured to recover as for a total loss, the 
notice of abandonment must have been given within a reason-^ 
able time after the assured has received intelligence of the 
casualty, and must be justified by the circumstances at the 
time the notice is given. 

Story, J., states that the following facts justify notice of 
abandonment : " Where there has been a forcible disposses- 
sion or ouster of the owners of the ship, as in cases of capture ; 
where there is a restraint or detention which deprives the 

(^) Vide 8upra, p. 35. 

(2) Smith V. Robertson, 2 Dowl. P. 0. 474. 

(') Provincial Ins* Co, of Canada v. Leduc, L. E., 6 P. 0. 224, 237. 

(*) Calogan v. London. Ass, Co,, 5 M. & S. 447. 

(*) Flemyng v. Smith, 1 H. L, Oa. 613. . . 
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owner of the free use of his ship, as in cases of embargoes 
and blockades; where there is a present total loss of the 
physical possession and use of the ship, as in cases of sub- 
mersion ; where there is a total loss of the ship for the voyage, 
as in cases of shipwreck, so that the ship cannot be repaired 
in the port where the disaster happens; where the injury is 
so extensive that by reason of it the ship is useless, and the 
repairs would exceed her value " Q). 

As soon as the assured has inteUigence that his ship has 
been forcibly captured, he is entitled to give notice of abandon- 
ment (2). So, in case of embargo, arrest, or detention, the 
assured may give notice of abandonment and recover as for a 
total loss, provided the detention be not a merely temporary 
obstruction of the voyage (*). 

In cases of injury to a ship, the injury in some cases 
entitles the assured to recover as for an actual total loss. " If 
the ship be so injured that it cannot sail without repairs, and 
cannot be taken to a port at which the necessary repairs can 
be executed, there is an actual total loss, for that has ceased 
to be a ship which never can be used as a ship " (*). 

If, however, the ship can be repaired, although the expense 
of repairs may exceed the value of the ship when repaired, it 
is not a case of actual total loss, but only of constructive total 
loss, and the assured must give notice of abandonment to 
enable him to recover as for a total loss. 

The question then arises as to when an owner is entitled to 
give notice of abandonment instead of repairing. Tindal, C. J., 
says : " Where the damage is so great from the perils insured 
against that the owner cannot put her into a state of repair 
necessary for pursuing the voyage insured except at an 
expense greater than the value of the ship, he is not bound 



(^) Story, J., in Peele v. The Merchants^ Ins. Co., 1 Mason's Eep. 27. 
(^) Per Lord Mansfield, Ooas and Another v. Withers, 2 Burr. 694. 
Per Lord Ellenborough, Mclver v. Henderson, 4 M. & Sel. 583. 
(3) Botch V. Edie, 6 T. R. 413. Forster v. Christie, 11 East, 205, 
(*) Per Willes, J., in Barker v. Janson, L. R., 3 0, P. 305, 
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to incur that expense, but is at liberty to abandon and treat 
the loss as a total loss " Q). 

The cost of repairs is their cost at the place of the casualty 
under all the circumstances of the case, and the value of the 
ship, whether in open or valued policies, is the worth of the 
ship to the owner when repaired (2), so that if the cost of 
repairs would exceed the value of the ship when repaired, 
the assured may abandon and recover as for a total loss. 
But the right of the assured to recover as for a total loss may 
be divested " if, before action brought, the property be in 
6886 in this country under such circumstances that the assured 
may, if he please, have possession and be reasonably expected 
to take it ''(3). 

In the case of goods, the assured may give notice of 
abandonment and recover as for a total loss when the goods 
have been sea damaged and it is impossible to forward them 
except at an expense which would exceed their value at 
their port of destination (^). 

There may also be a constructive total loss of freight. ^^Primd 
facie the assured has a right of abandoning the freight when 
there has been a constructive total loss of the ship *' (^). 

So, if through any of the perils insured against, the voyage 
be broken up or delayed so as to suspend for a long time the 
earning of freight, e.g.^ by embargo or arrest, the assured on 
freight may give notice of abandonment to the underwriter 
and recover as for a total loss. 

In case of accident, if the ship can be repaired or the 

(1) Per Tindal, 0. J., in 6 M. & Gr. 810. And see per Patteson, J., 
in Irving v. Manning y 1 H. of L. Ca. 306. And per Willes, J., in 
Grainger v. Martin^ 4 B. & S. 9. 

(*) Irving v. Manning y 1 H. of L. Ca. 317. 

(3) Per Bayley, J., in Holdsworth v. Wise, 7 B. & C. 799. Dean v. 
Hornby y 3 E. & B. 180. 

(*) Rosetto V. Gumey, 11 C. B. 176. Farnworth v. flyrfc, L. E., 2 C. P. 
204. 

(*) Per Tindal, C. J., in Benson v. Chapman, 6 M. & Gr. 810 ; but 
distinguished in GiUespy, 26 L. J,, C. P. 306. Mordy v. Jones, 4 B. & 
C. 394. 
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cargo can be forwarded to its destination in another ship at 
a reasonable cost, the master is not justified in selling the 
cargo, and the shipowner is not entitled to give notice of 
abandonment, and to recover as for a total loss of freight. 
It is the duty of the assured, under circumstances which 
justify an abandonment, to do all in his power to lessen the 
loss which will fall on the underwriter. He is expressly 
authorized to do this by " the sue and labour clause " of the 
policy. 

By virtue of this clause, the assured is entitled to use all 
reasonable means, at the underwriter's expense, to protect 
the subject of insurance when it is in jeopaxdy from any of 
the perils insured against. On danger arising, it becomes 
the master's duty to pretect to the best of his ability the 
subject of insurance. 

In such a case he is the agent of the party who eventually 
becomes entitled to the salvage; of the shipowner if no notice 
of abandonment be given, or, if it be given and be unjustifi- 
able, of the insurer, if notice of abandonment be given and 
accepted, or be given and be justifiable. 

The subject of general average is fully discussed in an 
earlier chapter. 

If the ship, through perils of the sea, be so damaged that 
she is compelled to put into a port of refuge in order to pre- 
serve both ship and cargo, the expenses of putting into port 
are recoverable as general average. If the risk to all interests 
continue when the ship is in port until the cargo is discharged, 
the cost of unloading is also recoverable. The cost of re- 
loading and the port expenses outward are not recoverable as 
general average losses (^). 

Expenditure for wages and provisions of the crew while 
the ship is in a port of refuge must be borne by the ship- 
owner alone, and is not recoverable either as a general or 
particular average loss {^), 

(1) Svenadm v. Wallace, 11 Q. B. D. 616 ; 13 Q. B. D. 69. 
(*) Fojjuer y. Whitmorey 4 M. & S. 141. De Vaux v. Salvador, 4 A. & 
E. 420. 
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Expenditure for extraordinary services on belialf of the 
common venture is recoverable as a general average loss, as 
where extra hands have been hired to pump a ship which has 
sprung a leak(^). 

" A particular average loss is such a loss or damage as is 
accidentally and proximately caused to the subject of insur- 
ance by the perils insured against " (^). 

It is damage or partial loss to some particular interest 
arising from the perils insured against. It does not include 
extraordinary expenditure properly incurred for the benefit of 
some particular interest (^) ; such expenditure being recover- 
able from the underwriter under " the sue and labour clause " 
of the policy. 

Nor does particular average include the ordinary small 
charges disbursed at the port of loading or unloading, or 
during the voyage, such as pilotage, tonnage, anchorage, et 
alia similia. 

These small charges are termed petty average. In order 
to protect insurers from liability for trivial losses, a clause, 
called the common memorandum, is introduced into all 
policies. This clause, in the statutory form, is in the 
following words : — 

" Com, fish, salt, fruit, flour, and seed are warranted free 
from average, unless general, or the ship be stranded ; sugar, 
tobacco, hemp, flax, hides, and skins are warranted free from 
average under five pounds per cent., and all other goods, also 
the ship and freight, are warranted free from average under 
three pounds per cent., unless general, or the ship be 
stranded "(^). 

The effect of this clause is, that, with regard to the articles 
first enumerated, the imderwriter is liable for total loss only ; 
with regard to the articles secondly enumerated, he is not 
liable for partial loss, imless it amount to 5 per cent, of their 

(1) Oppenheim v. Fry, 3 B. & S. 873. 

(2) Arnould, Mar. Ins., eth ed., Vol. 2, p. 927. 

(3) Kidaton v. Empire Mar, Im, Go,, L. R*, 1 0. P. 535. 
(*) Schedule (E) to Act (30 Vict. c. 23). 
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value ; with regard to all other goods, the ship and freight, 
he is not liahle for partial loss, unless it amount to 3 per cent, 
of their value. 

The underwriter is liahle in respect of all the goods above 
enumerated, the ship, and the freight, for any loss, however 
small, of the nature of general average, or if the ship be 
stranded. 

It will be noticed that goods peculiarly liable to breakage 
and leakage axe not included in the memorandum. The 
reason for their exclusion will be explained hereafter (^). 

When a loss — ^total, general average, or particular average 
— of the subject of insurance, in consequence of the perils 
insured against, has occurred, the amount payable by the 
underwriter is ascertained usually by a professional adjuster, 
and indorsed upon the policy with the word " adjusted " 
prefixed. The consent of the underwriter is expressed by 
affixing his initials to the indorsement. This is called the 
adjustment of the policy. 

If the underwriter pay the amount due to the assured 
under the policy to the broker, who has the policy in his 
hands, he is discharged from further liability to the assured {^), 
If instead of actual payment in cash the broker be credited 
with the sum so due in the account kept between the broker 
and the underwriter, in accordance with the usage of Lloyd's, 
the underwriter is still liable to the assured, e.g., if the broker 
become bankrupt without paying the assured; unless the 
assured is cognisant of, and has assented to, this usage of 
settling losses in account (^). 

The adjustment of a constructive total loss presents no 
difficulty. When the assured has abandoned, he is entitled 
to the whole sum underwritten, and the insurer to the salvage 
after the expense of saving the property has been deducted. 
The loss may be adjusted either by the underwriter paying 



(1) Vide post, p. 160. 

(2) Scott V. Irving, 1 B. & Ad. 605. 

(3) Sweeting v. Pearce, 9 0. B. (N. S.) 534. 
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the assured the whole sum underwritten and taking a transfer 
of the salvage, or by paying the assured the whole sum 
underwritten less the net proceeds of the salvage, the assured 
in such a case retainiog the net proceeds of the salvage. As 
to general average adjustment, the principle is that, when a 
loss has occun^ed as the result of a general average act, all 
the interests which have been benefited by the general average 
act should contribute to make good the loss in proportion to 
the extent of the interest at risk at the time of the general 
average act. The proportion^ which each has to pay is in 
practice determined as follows : the total value of all the 
interests at risk, including the interest sacrificed, is determined, 
and the value of the interest sacrificed is also ascertained, 
and each interest contributes in the proportion the value of 
the interest sacrificed bears to the value of all the interests at 
risk. To take a simple instance : suppose goods to the value 
of 1,000/. to be jettisoned, and the value of the other interests 
to be 9,000/., then the total value of the interests at risk 
being 10,000/., and the value of the interest sacrificed being 
1,000/., that is, one-tenth of the total value of the interests 
at risk, each of the interests contributes one-tenth of its 
value, that is, in the aggregate, 1,000/., of which the owner 
of the interest sacrificed contributes (to himself) 100/., so that 
he receives from all the other interests 900/. 

There is a distinction in the case of a general average act 
which is a sacrifice and one which is an expenditure. When 
the act is a sacrifice the liability to a general average contri- 
bution does not arise if, after the sacrifice, there be an actual 
total loss of all the other interests, for, all having been lost, 
there is nothing in respect of which a contribution can arise. 

Where the act is an expenditure, the principle is different, 
and the expenditure being for the general benefit must be 
made good by a general average contribution, although the 
ship, cargo and freight be ultimately lost, as otherwise the 
shipowner, in addition to his loss, would lose the amount of 
the expenditure which he had made for the common benefit. 

If goods jettisoned be insured, the owner may proceed 
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against the underwriter for the whole value of the goods 
jettisoned, and on payment the underwriter is clothed with 
the assured's rights as against third parties (^). 

A contributory in a general average contribution is entitled 
to recover from the underwriter such a proportion of his own 
contribution as the value of the goods, as insured, bears to 
the value for the purposes of contribution. 

Where a particular average loss has occurred, e,g.y in the 
case of goods arriving sea-damaged at their port of destina- 
tion, in consequence of the perils insured against, the liability 
of the underwriter is determined on the following principle : 
The proportion of the sound value of the goods to the 
damaged value is ascertained. The amount of the sound 
value, technically called the sound sales, is the price such 
goods, if sound, would bring in the market — " the gross pro- 
duce of the sound sales " (*). The amount of the damaged 
value, technically called the damaged sales, is usually ascer- 
tained by actual sale by public auction. The percentage of 
loss is thus ascertained, and the underwriter must pay the 
same percentage of the sum he has imderwritten. 

For instance, in a valued policy on goods, if goods valued 
at 100/. be underwritten for 100/., anfMf their sound value 
at the port of destination be 200/., and their damaged value 
100/., the percentage of loss is 50 per cent., and the under- 
writer must pay 50 per cent, of 100/. — ^the sum he has under- 
written — that is, 60/. 

In an open poUcy on goods, if the goods be sea-damaged 
to the extent of one-half their value, the underwriter is liable 
for one-half the value of the goods at their port of loading. 

The value of goods at their port of loading in an open 
policy is the invoice price at the port of loading, together 

with premiums of insurance and commission (^). 

■ I « ■ ■■ II.. I ■ . I ■ ■ ■ . . .1 ■ I ■ ■ I , 

(^) Dickinson v. Jardine^ L. E., 3 C. P. 639. Dixon v. Whitworthf 
4 C. P. D. 378. 
(*) Per Lawrence, J., in Johnson v. Skeddorif 2 East, 581. 
(3) Usher v. Nolle, 12 East, 646. 



158 MARINE INSURANCE. 

The costs and charges of the damaged sales are borne by 
the underwriter (^). 

In respect of memorandum articles (^), the underwriter is 
liable to indemnify the assured, when the loss amounts to 
6 per cent., in the case of the articles secondly enumerated 
in the memorandum, or to 3 per cent in the case of the ship, 
freight, or other articles not enumerated in the memorandum, 
of the gross proceeds of the sound sales. 

As has been previously pointed out, the underwriter is dis- 
charged from liability to the assured when there has been a 
breach of an express or implied warranty by the assured. 

The assured, after a breach of a warranty, is entitled to 
recover back the premium, as the risk never attached, and 
the underwriter was never liable under the policy. The 
consideration for which the premium was paid has failed, 
and the assured may recover it back as money held to his 
use(^). 

A breach of the implied warranty of seaworthiness (*), or 
of the implied warranty not to conceal nor misrepresent, 
entitles the assured to a return of premium (^). 

If there be a breach of the implied warranty not to deviate, 
this breach does not entitle the assured to recover back the 
premium, as the liability of the underwriter has once attached, 
nor, if the risk be entire, is the assured entitled to a return of 
a portion of the premium for the voyage after the dividing 
point has been passed (®). 

The effect of a breach of the implied warranty of the legality 
of the venture has been discussed above (^). 



(^) Stevens on Average, pp. 148 — 150. 
(*) Vide suprtty p. 154. 

(^) Henkle v. Royal Exchange Ass* Co.y 1 Ves. 317. 
(*) Annen v. Woodmariy 3 Taunt. 299. Fenson v. Zee, 2 B. & P. 330. 
(*) Feise v. Parkinsoriy 4 Taunt. 460. Anderson v. Thornton, 8 Exch. 
428. . , 

(«) Tait V, Levi, 14 East, 481. 
C) Vide eupra, pp. 144 and 145. 
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Where the assured has no insurable interest, and after loss 
the underwriter sets up the assured's want of interest as a 
defence to an action on the policy, the assured may recover 
back the premium Q). If, however, the ship arrive in safety 
the assured cannot, on the ground that he had no insur- 
able interest, recover back the premium (^). 

The assured is also entitled to a return of a portion of the 
premium in case of over-insurance. 

If the underwriter could under no circumstances have been 
liable to pay more than, e,g.y one half of the amount which he 
has underwritten, he must return one half of the premium ; 
for instance, only one half of the goods specified in the policy 
may have been put on board. So where, in an open policy 
on goods, the sum underwritten exceeds the value of the 
subject of insurance, the assured is entitled to recover back a 
proportion of the premium, e.g., if goods of the insurable 
value of loo/, be insured for 200/. and a loss occur, the 
underwriter is Hable for 100/. only, that is for one half of his 
subscription, and he must return one half of the premium. 

This rule does not apply to valued policies, the value men- 
tioned, as previously stated, being conclusive between the 
parties (^). 

The underwriter is liable to the assured for losses which are 
the result of the direct and violent operation of the perils 
insured against. 

In the statutory form the perils insured against axe the 
following: — "Perils of the seas, men-of-war, fire, enemies, 
pirates, rovers, thieves, jettisons, letters of mart and counter- 
mart, surprisals, takings at sea, arrests, restraints, detain- 
ments of all kings, princes, and people, of what nation, 
condition, or quality soever, barratry of the master and 
mariners, and of all other perils, losses, and misfortunes that 



(1) Routh V. Thompsoriy 11 East, 428. 

(*) Lowry v. Bourdieu^ 2 Doug. 468. McCulloch v. Boyal Exch.Aas, 
Co., 3 Camp. 406. 
(') Vide supra, p. 136. 



160 MARIKE INSURANCE. 

have or shall come to the hurt, detriment, or damage of the 
said goods, &o."0. ^ 

The underwriter is not liable for loss occasioned by the 
ordinary wear and tear of the voyage, e.g.^ if sails be blown 
away owing to decay, or a hawser in ordinary weather 
become decayed; nor for loss occasioned by the inherent 
vice of the subject of insurance, e,g,^ when fruit becomes 
rotten or meat putrid from delay on the voyage {^) ; nor for 
the ordinary amount of leakage and breakage which occurs to 
brittle and liquid goods, e.g.^ glassware and wine ; nor, in 
case of living animals, for loss owing to death which is 
occasioned by natural causes. 

In all cases, to render the ^nde^writer liable, the loss must 
be proximately caused by the perils insured against (^) ; nor 
is the imderwriter liable for any loss proximately caused by 
the negligence or default of the assured or his agents, e.g,^ 
when the loss arises directly in consequence of bad stowage. 

In conclusion, we shall briefly consider who may sue in an 
action on the policy for loss brought against the underwriter. 

The policy, when it is not under seal, is usually effected by 
the broker in his own name for the benefit of a named prin- 
cipal, or of whom it may concern. 

An action on the policy may be brought either in the name 
of the principal (**), or of the broker who effected it (^). 

The assured, however, if, before loss, he assign his interest 
in the subject of insurance, can only sue as trustee for the 
assignee. He can do this provided the policy be handed over 
to the assignee upon the assignment, or there is an agreement 
that it shall be kept alive for the assignee's benefit (^). 

(1) See Schedule (E) to 30 Vict. c. 23. p 

(2) Taylor v. Dunbar, L. R., 4 0. P. 206. 

(3) De Vaux v. Salvador, 4 A. & E. 431. 

(*) Browning v. Provincial Ins', Co, of Canada, L. R., 5 P. C. 263, 
272. 

(*) Provincial Ins, Co, of Canada v. Leduc, L. R., 6 P. C. 224. 

(•) Powles and Others v. Innea, 11 M. & W. 10. North of England 
Oilcake Co, v. Archangel Ins, Co,, L. R., 10 Q. B. 24^. 
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By sect. 1 of 31 & 32 Vict. o. 86, when a poKcy of insur- 
ance on any ship, or goods, or freight has been assigned so as 
to pass the beneficial interest in such policy to any person 
entitled to the property thereby insured, the assignee of such 
policy may sue in his own name. 

It has been held that, by virtue of this section, the assignee 
may sue in his own name, although the policy may have 
been assigned after loss Q). 

(*) Lloyd V. Fleming, L. E., 7 Q. B. 299. 
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ABANDONMENT, NOTICE OF, 149, 153. Seeaho Marine Insur- 
ance. 
as to, of voyage, 127. 
as to cargo after, of voyage, 127, 128. 

ACCIDENT, INEVITABLE, 
collision through, 79. 
as to damage in case of, 79. 
definitiaii of, 79, 80, 
as regards one diip, but not another, 80. 

ACCOUNTS OF SEAMEN'S WAGES. See Wages. 

ACT OF GOD, effect on bill of lading, 102. 

ACTION, 

ship responsible in, 64, 87. 

of tort, 65. 

in contracts made between charterer and consignee, 65. 

where charterer has, for loss suffered by breakage of contract, 

66, 67. 
in rem, 87, 90, 92, 93, 97, 98, 119. 
in personam, 88. 
brought by necessaries men, 91 — 93. 

ADJTJSTEE. See General Average. 

ADJUSTMENT, 

of general average, 15, 17, 18. 
of particular average, 20. 

ADJUSTMENT OF INSUEANCE POLICY, 155, 156. 

ADMIRALTY COURT, 

action in, by mortgagee for possession of ship, 7. 

jurisdiction of, in salvage cases, 38, 39. 

will uphold agreement entered into for salvage services, 44. 

how guided where no agreement for remuneration entered into, 
44,45. 

will consider services rendered after assistance dispensed with in 
salvage cases, 45. 

where Vice-, no jurisdiction, 58. 

prior to Judicature Act, was the Court for recovery of loss sus- 
tained by collision, 83. * 

m2 
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ADMIEALTY COJTRT---continwd. 

when Vice-, has jurisdiction in colonies, 83. 
action in rem in collision cases in, 87. 
jurisdiction of, in respect of necessaries, 91. 

in actions for seamen's wages, 120. 

ADVANCE NOTES, 113. See Wages. 

ADVANCED FBEIGHT. See Freight. 

AFFREIGHTMENT, CONTRACT OF. See Bill of Lading; 
Consignee; Consignor; Freight-Owner. 

AGENT, 

master not impliedly, of mortgagee, 8. 

where master owner's, 17, 29. 

where ^oods delivered to consignee's, 52. 

respectmg agent of consignee, and stoppage in transitu, 51, 52. 

consignor, and stoppage in transitu, 51. 
where, has remedy against principal, 52. • 

• where master may be, for carriage for consignor, 54. 

where master holds goods as, to receive possession for consignee, 

54. 
stopping goods without authority, 54, 
of consignor, may demand dehvery of goods from master after 

notice of stoppage in transitu given, 56. 
liability of, under charterparty, 61. 
how, should sign documents for principal, 61. 
may make affidavit for arrest of ship, 98. 
if after abandonment of voyage shipowner forward goods, he 

should contract with new carrier as his, to preserve his lien, 

128. 

AGREEMENTS, 

for building ships, 1. 

between shipowner and shipper, 22. 

by masters for assistance. See Salvage. 

ALIEN ENEMY, 148. 

AMMUNITION, included in sale of British ships, 4. 

ANCHORAGE, subject of particular charges, 20. 

ANIMALS, 

contracts as to freight for carriage of, 125. 
on board ship, re providing food for, 126. 

APPURTENANCES OF SHIP, 
what are, 4. 
liable to maritime lien in collision cases, 87. 

ARREST, 

of ship in collision cases, 87. 

of cargo, 87. 

mailship not subject to, 90. 

of ship by necessaries men, 91 — 93. 

to assert maritime lien, 98. 
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ARREST— continued. 
procedure for, 98. 

of ship, passes right of possession to the Court, 98. 
of ship, may be obviated by giving bail or entering caveat, 99. 
in bad faith or continued longer than necessary, effect of, 99. 

ASSIGNEE, 

of ship or freight, when entitled to freight assigned, 134. 
of insurance policy may sue, 161. 

ASSIGNMENT, 

of bill of lading, 6. 

of insurance policy, 147, 160. 

AVERAGE, GENEEAL. See also Marine Insukancb. 

definition of, 10 — 12. 

difference between, and particular average, 10. 

adjustment of, 11, 18, 39, 40. 

when salvage the subject of, 10, 39, 40. 

general good must be primary motive, 11. 

primary object of act one of fact, 11. 

cost of floating stranded ship where for the benefit of all charge- 
able to, 12, 13, 15. 

cost of subsequent repairs not usually chargeable to, 12. 

where consequence of unskilful navigation contributes to, may 
recover amount, 12. 

does not apply where damage naturally follows from the then 
existing state of affairs, 12. 

applies where cargo discharged from stranded ship which is re- 
floated, 12, 15. 

law with regard to, and charges to be included in, 12, 13, 15. 

where port charges chargeable to, 13. 

where cost of discharging, reloading, rent of warehousing cargo 
chargeable to, 13. 

sale of cargo by master to repair ship, subject of, 13. 

where charges and expenses not usually subject of, become so, 13. 

as to expense of adopting an unusual course being the subject 
of, 13. 

inherent vice in cargo not subject of, 14. 

wages of crew not subject of, 13. 

spontaneous combustion not subject of, 14. 

loss of time in seeking port of refuge not subject of, 13. 

damage from perils of the sea not voluntarily incurred not subject 
of, 14. 

instances where it will apply, 10 — 15. 

not apply, 11, 12, 14, 15, 17, 24. 

sacrifice must be general and necessary, 14, 15. 

when freight said to be earned for purpose of, 16. 

where destruction of deck cargo subject of, 16. 

place for adjustment of, and how adjusted, 15, 17. 

owner has arrangement of adjustment of, 17. 

lien on cargo, &c., for the charge made for, 18, 34. 

costs of enforcing same made part of charges for, 18. 

owner liable to an action on non- delivery of cargo after fair offer 
towards contribution for, 18. 
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AVEBAGE, G^KERAJj—contimied. 
who liable to contribute to, 18. 
adjustment may be enforced, 18, 38. 

sometimes be disputed, 18. 
when wages of master and creV liable for, 18. 
cargo valued according to price at destination for purpose of, 19. 
except where ship returns to port of lading, 15, 19. 
estimating repairs to ship for, one-third deducted from cost of new 

material (*'new for old*'), 19. 
exists for adjustment of differences between shipowner, shipper, 

and insurer, 20. 
protests useful in calculation of, 17, 34. 
where ship lost owing to unseaworthiness, in certain cases shipper 

not liable for, 24. 
the expense of a ship putting into port for safety, subject of, 153. 
expenditure when recoverable as, 154, 156. 

AVERAGE, PARTICULAR. See also Mabine Inbtjbance. 
defined, 10, 20, 154. 
difference between general and, 10, 20. 

particular charges and, 20. 
salvage sometimes me subject of, 11. 
primary motive to be looked at in determining, 11. 
cost of repairing stranded ship chargeable to, 12. 
where warehousing and reloading cargo and outward port charges 

chargeable to, 13. 
damage through inherent vice in cargo subject of, 14. 
damage from perils of the sea subject of, 14. 
exists for adjustment of differences between owner of ship or 

cargo and insurer, 20. 
wrongly applied in bill of lading, 20. 
protests useful in calculation of, 34. 
adjustment of, 157. 

AATERAGE, PETTY, 20, 154. 



BANKRUPTCY, 

laws relating to, effect on contracts for building ships, 3. 

of vendor, how purchaser affected by, 5. 

where vendor retains possession, part purchaser not protected 

against, 5. 
of mortgagor of ship, effect of, 6. 
of vendee, gives vendor right to stop m transitu, 49. 
effect on maritime lien, 98. 

BARRATRY, 
defined, 77. 

may be committed by master or crew, or both, 77. 
main ingredient in, 77. 

meaning of ** fraudulent " act in regard to, 77. 
how insurance policies affected by, 78. 
owner may commit, against his co-owners, 78. 

BEACONAGE, subject of particular charges, 20. 
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BILL OF EXCHANGE, 

given for goods, but not accepted, does not take away right to stop 
in transit Uy 53. 

if transferred, &c., or dishonoured, right to stop in transitu re- 
mains, 53. 

when sent for acceptance with bill of lading, 105. 

if accepted by master for freight, should see same drawn on 
charterer, 125. 

BILL OF LADING, 
defined, 100. 

signed by master, wiU bind owner, 100. 
term particular average in, 20. 
as to maimer of deUvery as expressed in, 25. 
cargo to be handed to holder of, unless stopped in trajisit, 32. 
holder of, must take delivery of goods withm a reasonable time, 32. 
may deprive master of his fien for freight, 33. 
how master should act on two persons presenting, 34, 105. 
may stipulate master to hold goods as agent for consignor, 54. 
transfer of, effect of, 54, 108. 

respecting shipowner's lien for freight mentioned in, 62. 
containing notice that master's authority in signing is limited to 

terms of charterparty, 62. 
reserving right of shipowner to enforce lien for dead freight and 

demurrage, 62. 
insertion of words ** and other conditions as per charterparty " in, 

effect of, 62. 
stating that ship chartered, effect of, 64. 
when unintelligible or ambiguous, 68, 103. 
any lawful condition may be inserted in, 74. 
has no power until delivery taken of goods, 100. 
receipt given prior to bill of lading should be given up before 

handing over, 100. 
condition exempting from breakdown of machinery does not always 

exempt, 103. 
not a contract, but evidence of one, 74, 104, 108. 
only a receipt between original parties, 104, 106. 
onus of proof that goods mentioned in, not received, 104. 
sometimes a negotiable instrument, 104. 
deliverable to bearer, does not require indorsement, 104. 
must be indorsed before suing under 18 & 19 Vict. c. 111... 104. 
indorsement may be special or in blank, 105. 
is in force until goods delivered to rightful owner, 106. 
on presentation of one of a set, master may deliver goods, 105. 
holder of, cannot give better title than he nas, 105. 

exception to Siis rule, 105. 
if transferred for value, right to stop in transit gone, 105. 
transfer by mercantile agent to innocent purchaser, effect of, 105. 
when, sent with bill of exchange for acceptance, 105. 
transfer of, confers no title on transferee having notice of fraud, 

106. 
when holder of, liable for demurrage, 106. 
who are parties to, 106. 
consignor may be sued for freight, 106, 123. 
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BILL OF liADINQ— continued, 

consignee may sue master or owner for non-delivery of goods even 

after indorsement of, 106. 
if goods not delivered in consequence of perils of the sea, onus is 

on the plaintiff to show negligence, 107. 
should clearly state that ship is chartered, and that shippers bound 

by terms of charterparty, 107. 
mortgagee of, acquires oidy sufficient property in goods to sue as 

for a conversion, 108. 
mere holder of, not liable for freight, 123. 
conclusive evidence that goods mentioned therein were received by 

shipowner, 127. 

BILL OF SALE, 

necessary to complete purchase of ship, 5. 
, registration of, 5, 6. 
grand, definition of, 5. 
ordinary, definition of, 5. 
assignment of, 6. 

BOARD OF TRADE, 

may sometimes award sums for life salvage, 47. 

may recommend regulations for prevention of collisions, 81. 

BOATS, included in sale of British ships, 4. 

BOTTOMRY BOND, 
definition, 6. 

difference between mortgage and, 6. 
person giving, incurs no personal responsibility, 6. 
holder of, not liable for general average contribution, 18. 
when holder of, not subject to maritime lien, 87, 90. 
how long Hen lasts in case of, 95. 
effect of previous, and subsequent salvage lien on, 97. 
does not cover advance freight before bond given, 132. 

BREACH OF CONDITION, 
defined, 66. 

in charterparty, 66, 67. 
where charterer elects to accept after, 66. 

BREACH OF CONTRACT, liabiHty of shipbuilder, 3. 

BRITISH SHIP, 

what included in sale of, 4. 

how evidenced, 5. 
registration of, 5. 



CAPACITY OF PARTIES, 148. 

CAPTURE, 

salvage in cases of, 46, 47. 

ship and cargo to be restored to owners in cases of recapture, 46. 
except where ship equipped for war by the enemy, 46. 
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CAEGO, 

where mortgagee of ship acquires right to, 7. 

inherent vice in, 14, 101, 125, 126, 160. 

should be handed consignees on their signing average agreement 

and giving security, 17.. 
deck, when subject of general average, 16. 
where shipowner has lien on, 18. 

where consignee has right of action for non-delivery of, 18. 
contributes to general average according to value at port of 

destination, 19. 
when valued according to invoice price, 19. 
what constitutes receipt of, by master, 25. 
master's duties as to, 25, 29 — 32. 

bringing, to ship's side, not always sufficient delivery, 25. 
may sometimes be sold by master, 13, 28 — 31. 
may be hypothecated, 30. 
where owner of, can recover value of cargo from shipowner if ship 

lost, 30. 
proof of necessity for sale of, by master, 30. 
respecting cost of transhipment and increased freight of, 31. 
must be aired and ventilated if necessary, 31. 
damaged by rats, 31. . 
where stolen or embezzled, 31. 
must be handed to holders of bills of lading, 32. 
holders of bills of lading must take delivery of, within a reasonable 

time, 32. 
when responsibility of master ceases as to, 32. 
when to be delivered on lighter, 33. 
if damaged, protest should be extended, 34. 
respecting two persons presenting bills of lading for same, 

34, 105. 
purchaser of, having sale upset may recover money spent on its 

protection in the interim, 37. 
damage caused to owner of, by salvage act, 45. 
owner of, liable for salvage in case of recapture, 46. 
may be stopped in transitu^ 49 — 52. 
damaged through spontaneous combustion, not subject of general 

average, 14. 
discharge of, by quarantine regulations, 70, 
when, may be jettisoned and to what extent, 76. 
remedy of owner of, in case of collision where both ships to 

blame, 84. 
may be arrested in collision cases for unpaid freight, 87. 
how, may be released in such a case, 87. 
maritime lien does not attach to, 87. 
increase in bulk from inherent vice, how freight calculated in 

such a case, 126. 

CAEBIEES, 

may sometimes be warehousemen for consignee, 51. 

may hold goods as agents for consignee to prevent stoppage in 

transitu^ 53. 
where master may be agent of consigneel for carriage, 54. 
should be served vrith notice to stop in transit, 55. 
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GAl^'RIEBS— continued, 

liabilities of common, 100, 101. 
common, are insurers, 101. 

common, have an insurable interest and may insure, 101. 
whether owners of general ship common, 101. 
shipowners usually contract themselves out of liabilities of common, 
102. 

CAVEAT (against arrest of ship), when and how obtained, 99. 

CESSEE, effect of cesser liability clause, 62, 63. 

CHANGE OF VOYAGE, 143. See also Deviation. 

CHAETERED OWNER, 
definition, 64. 

servants of, not subject to true owner, 64. 
has entire control of ship, 63, 64. 

shipowner not responsible for acts, &c., of, or his servants, 64. 
where liable to owner for damage to ship by collision, 64. 

CHARTERED SHIP, 
defined, 64. 
put up as general shipowner has lien for freight mentioned in bill 

of lading only, 62. 
sometimes general ship is a, 107. 
where ship may become, 66. 

CHARTERER, 

may be owner by terms of charterparty, 9, 10*7. 
should be notified when ship ready to load, 26. 
when entitled to salvage, 41. 
intending to dispute sale of ship, 59. 

may limit his liability by inserting " cesser** clause in charter- 
party, 62. 
where remedy of consignee against charterer, 65. 
liable for necessaries, 66. 

position of, when charterparty cannot be wholly carried out by 
owner; 66. 
after a breach of condition in charterparty, 66, 67. 
may make advances on freight, 68. 
position of, taking assignment of policy on freight from owner to 

secure advances to owner, and recovery thereunder, 68. 
when, liable for demurrage, 69. 
when, can receive dispatdi-money, 69. 
contracting to perform an impracticable act, effect of, 70. 
when, not excused from demurrage, 70. 
when, not liable for demurrage, 71. 
may insure advances made on freight by way of loan, 182. 

CHARTERPARTY, 
defined, 60, 105. 

may constitute charterer owner of ship, 9, 107. 
registration of, effect of, 8. 
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CBART^'KPA'RTY— continued. 

terms of, must be strictly adhered to, 26. 

if, provides for sailing with convoy, ship must not sail without, 

26. 
usually provides when master's responsibility ceases, 32. 
may deprive master of lien for freight, 33. 
not usiially executed under seal, 60. 

rights and liabilities of charterers and agents determined by, 60. 
person executing, primarily liable even if agent, unless contrary 

intention be expressed, 60, 61. 
how, should be signed by agent to exclude personal liability, 61. 
intention of parties to, makes the contract, 61. 
shipowner may sue and be sued on contract of master, 61. 
master must not be agent of charterer only in executing, 62. 
where, amounts to a demise of the ship, 62. 
effect of cesser of liability clause in, 62 — 64. 
process to preserve shipowner's right to recover freight stipulated 

for in, 62. 
when, contains provisions giving shipowner lien for dead freight, 

62. 
two classes of, 63. 

where ship furniture and apparel are chartered, 63. 
where charterer called chartered owner, 64. 
owner primarily responsible where ship and crew chartered, 65. 
general principles of law are modified by the terms of the, 65, 66. 
every, must be construed by itself, 67, 103. 
where written and printed words in, are contradictory, 68. 
position of owner and charterer where, cannot be carried out in its 

entirety, 66, 67. 
where breach of condition precedent occurs, position of parties, 

66, 67. 
where, unintelligible or ambiguous, 68, 71, 72, 103. 
charterer may make advances under, 68. 
where charterer liable to pay demurrage under, 70. 
where charterer entitled to receive dispatch-money under, 69. 
where no definite number of ** lay " or " demurrage " days men- 
tioned in, 69, 72. 
where charterer covenants to perform something which becomes 

impracticable, he must answer for the default, 70, 71. 
improper act of custom house officers will not free charterers from 
demurrage, 70. 
nor crowded state of dock, 70. 

nor if prevented from landing cargo by quarantine regula- 
tions, 70. 
contract of, should state definitely when lay days commence, also 

port of loading and unloading, 72. 
where charterer not liable for demurrage, 71. 
effect of deletion of words ** according to the custom of the port " 

on lay days, 73. 
rules for interpretation of, 61, 65—68, 73, 74, 103. 
exceptions in bill of lading not provided for in, 106. 
where shipper cannot be made liable for objectionable terms in 

charterparty, 107. 
containing obligation on part of owner to insure, 64. 
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CLEAEANOE. See also Custom House. 
must be obtained before ship sails, 26. 

COLLISION, 

divided into four classes, 79. 

in cases of, where inevitable accident relied on, plaintiff must give 
prima facie evidence of negligence, 80. 

may be result of inevitable accident as regards one ship only, 80. 

caused by defect of which master had previous knowledge, not 
inevitable accident, 80. 

sections of the Merchant Shipping Act, 1894, dealing with pre- 
vention of, 81. 

wilful infringement of regulations by master or owner a misde- 
meanour, 81. 

where vessel complies with Act in regard to light, onus of proof on 
other vessel, 81. 

duty of masters to assist each other in cases of^ 81. 

where master refuses to give name of his ship in case of, 82. 

evidence to prove, not the result of infringement of regulations, 
inadmissible, 82. 

as to infringement of regulations in cases of, 83. 

where both ships to blame in cases of, 83. 

meaning of negligence as' applied to, 84. 

cargo-owner may sue owner of ship for damage, 85. 

liability of shipowners limited in certain cases, 85. 

ship must be in charge or under control of owner or his servants 
to make him responsible for, 85. 

occasioned by fault of pilot, master or ovmer not responsible for, 86. 

where tug and tow both in fault in cases of, 86. 

respecting tug-owners in certain cases of, 86. 

owner of cargo cannot recover damages sustained through arrest 
of cargo for freight in cases of, 87. 

maritime lien does not attach to cargo in cases of, 87. 

regulations not interfered with by me Merchant Shipping Act of 
1894... 88; 

between ships and stationary objects, 88. 

maritime lien in cases of, 87, 89, 97. 

remedy of foreign ships in cases of, 98. 

when chartered owner Hable to registered owner for damage 
caused by result of negligence in, 64. 

COMMON MEMORANDUM IN MARINE INSURANCE 
POLICIES, 153—155. 

CONCEALMENT, effect of, on marine insurance, 146. 

CONDEMNATION, ship and cargo to be restored to owners in case 
of recapture notwithstanding sentence of, 46. 

CONSIGNEE, 

should sign average agreement, 17. 

may demand delivery of cargo, 18. 

has* right of action against owner for non-delivery, 18. 

should be given possession of cargo as soon as possible, 32. 

must take delivery within a reasonable time, 32. 
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CONSIGNEE— conitnued. 

freiglit owing paid warehouse-keeper cannot be recovered from, 34. 
may get possession of goods by delivery to warehouseman, 51. 
may take possession of goods before they reach their destination, 

52. 
may change destination of goods, 52. 
as affected by stoppage in transitu, 53 — 55 

shipowner cannot enforce his lien for dead freight, &c., against, 62. 
cannot recover against shipowner where there is a chartered 

owner, 64. 
has remedy against owner in certain cases, 64, 65. 
sometimes has remedy agednst charterer, 65. 
having notice of fraud cannot confer title on transfer of bill of 

lading, 106. 
may be sued for freight on delivery of goods, 106, 123, 127. 
may sue owner or master for non-delivery of goods, 107. 
where ship chartered, liability of, 107. 
entitled to have papers produced by master to enable him to 

verify claim made for freight, 130. 

CONSIGNOE, 

may stop goods in transit, 49, 50, 53, 54, 105. 

when he cannot stop goods in transit, 51, 54, 55, 105. 

where no cause of action against, by consignee, 52. 

possession by, diuing transit must be actual, 52, 53. 

requirements of notice to stop in transit to be given by, 55. 

may claim delivery of goods after notice of stoppage in transit 

eiven, 56. 
liable to consignee for mistake in giving notice to stop in transit, 56. 
transfer of bill of lading gives no title to purchaser having notice 

of fraud as against, 105. 
may be sued for freight, 106, 123, 124, 127. 
may sue master or owner for non-delivery of goods, 107. 
cannot compel shipowner to forward goods after abandonment, 

128. 
if shipowner forward them, full freight is payable by, 128. 
advancing freight has right to apply such advance to freight on 

goods safely carried where some are lost, 133. 
cannot recover advance freight unless ship seaworthy, 134. 

CONTRABAND GOODS, carriage of, 26. 

CONTRACT, 

with British subjects usually regulated by British law, 17. 

vendor liable for breach of, where he stops goods in transitu with- 
out good grounds, 50. 

of chad;er, each charterpart^ a separate contract, 65. 

between charterer and consignee, 65, 107. 

transfer of, cannot place transferee in better position than trans- v 
feror, 68. 

to be construed according to plain ordinary meaning and intention 
of parties, 74, 75. 

under seal, 75. 

owner of ship liable to action for breach of, 85. 
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CONTRACT OF MARINE INSURANOE, 136. 

CONTRACTS FOR BUILDING SHIPS, 1—4. 

CONTRACTS FOR CARRIAGE, 

m^st provide specially for extraordinary use of ahip if so inteoded, 

14. 
must be strictly adhered to, 26. 
terms of particular, override custom, 26. 

CONTRACTS FOR SALE OF SHIPS, 4. 

CONTRIBUTION. 5ecAvBRAOB. 

CONVOY, 

defined, 26. 

if charterparty provide for sailing with, ship must not sail without, 
26. 

COURT OF ADMIRALTY. See Admibalty Court. 

COVENANT, 

that ship is of a particular description, 4. 

non-peiformance of covenants in charterparty, 67. 

where a contractor covenants to perform an act whieh beeomes 

impracticable, he must answer for it unless contrary to law of 

country, 70. 

CREW, 

when employed by charterer may constitute charterer owner, 9, 

107. 
wages of, not Hable to general average as a rule, 18. 
mutiny of, may^excuse deviation, 27. 
when entitled to salvage, 40. 
of Queen's ships not entitled to salvage except in certain cases, 

46. 
are the servants of the chartered owner, 63. 
shipowner not personally responsible for the acts of, where there 

is a chartered owner, 64. 
barratry by, 77. 

must obey directions of the pilot, 86. 
have a maritime Hen for wages, 90, 95. 
cannot waive lien for wages, 95, 112. 
must use best exertions for ship and cargo. 111. 
when, need not proceed on voyage, 112. 
as to wages of, 113. 

agreement with, ma^ be terminated abroad in c^ain cases, 114. 
rights of, on shipbem? wrecked or abandoned, 113. 
owner of ship responsible for wages of, appointed by charterer, 64. 

CUSTOM, 

terms of a particular contract override, 26. 

ships may call at ports if allowed by custom, 27. 

may excuse a deviation, 28. 

as applied to ships unable to reach port of discharge, 32. 



INDEX. 175 

GUSTOU-^Mitinued. 

may determine when master's responsibility as to cargo ceases, 32. 
as applied to " lay " or ** demurrage " days, 69, 71 — ^73. 
probably fixes wnat is a working day, 73. 

CUSTOM HOUSE, 
clearance from, 26. 
demurrage not prevented by improper act of officers of, 70. 



DAMAGE, 

when not subject of general average, 12, 13, 16. 

when master responsible for, 25. 

to cargo by leakage and rats, and who responsible, 31. 

to ship under tow, 42. 

when master and owner of ship liable for damages on account of 

damage to cargo, 43. 
to property engaged in salvage, 45. 
when sustained by agent through action of principal, 52. 
arising from spontaneous combustion, 14. 
by way of demurrage, 62, 63, 73. 

where, caused by act of chartered owner, or master or crew, 64. 
through breach of condition of charterparty, 66, 67. 
for detention beyond **lay" and ** demurrage** days, 69. 
where no demurrage days have been stipulated for, 69. 
suffered in collision, the result of inevitable accident, 79, 80. 

where both parties to blame, 79. 
by party causing the collision, 79. 
caused by infringement of collision regulations, 81. 

collision where both ships are to blame, 84. 
limit of liability of shipowners for, in certain collision cases, 84. 
from collision by tug or tow, 86. 

sustained by cargo-owner through arrest of cargo for freight, 87. 
remedy of consignor and consignee for, sustained through non- 
delivery of goods, 107. 
to goods through negligence of master, 126. 

DAMAGES, MEASURE OF, 

for breach of building contract, 3. 

in salvage cases, 37. 

where goods wrongfully stopped in transit, 50. 

for breach of charterparty, 66, 67, 70. 

DEMISE OF SHIP, 63. 

DEMURBAGE, 

lien of shipowner for, under charterparty, 62. 

effect of word, in cesser of liability clause, 63. 

when contractor liable for, 69, 70. 

when contractor entitled to receive dispatch money, 69. 

where no definite number of days mentioned ^ 69. 

where no time specified for, 69. 

definition of, held by merchants to embrace damage for detention 

beyond the demurrage days agreed upon, 69. 
when charterer liable for, 69. 
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BEMUBBAGE— continued. 

amount agreed on for demurrage is a guide in assessing damage 

for detention for days beyond, 70. 
as to measure of damages where no demurrage days agreed on, 70. 
crowded state of dock, improper act of Custom House officers or 

quarantine regulations will not excuse charterer from, 70. 
when liability to pay ceases, 71, 72. 
effect of strikes on, 71. 
contract should state definitely when lay days are to commence, 

72. 
where contract silent as to lay days, 72. 
where lay days regulated by custom of port, 72. 
portion of a day counts as a whole d^y m, 73. 
respecting damages by way of, 73. 
what considered a working hour for purposes of, 73. 
when holder of bill of lading liable for, 106. 
when consignor on a general ship not liable for, 107. 
owner's lien on goods for freight does not extend to, 130. 

DESERTION, definition of, 116. 

DEVIATION, 
defined, 27. 

not allowed, except under certain circumstances, 27. 
im justifiable, yitiates insurance policy, 27, 43. 
unusual delay in commencing and prosecuting voyage amounts 

to, 27, 142. 
to save property only, not justifiable, 27. 
to communicate with ship in distress, is justifiable, 27. 
justifiable at one point, may not be so at another, 27. 
acts done by way of salvage held to be, 28, 43. 
taking another ship in tow held to be, 28. 
omittm^ to visit some ports in policy of insurance not a, 28. 
C'Oming back on tracks and re- visiting ports called at amounts to, 

28. 
may be excused by custom, 28. 

DISPATCH MONEY, 

the inverse of demurrage, 69. 
when shipowner may receive, 69. 

DOCK, crowded state of, wiU not prevent demurrage, 70. 

DUNNAGE, 
defined, 25. 
master must provide proper, 25. 



ENEMY, 

salvage in case of capture from, 46, 47. 

ship and cargo must be restored to owners in case of re-capture 
from, 46. 

EQUITABLE SECURITY, by owner under Merchant Shipping Act, 
1894, 8. 57. ..7. 
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EYTDENCE, 

as to ship bein^ miseawortliy before leaving port, 22, 23. 

burden of proving unseawortliiness in certain cases, 23. 

question of seaworthiness one of fact, 24. 

proof of necessity for sale of cargo on the master, 30, 57. 

protests are not received in BritiSh Courts as, but are in foreign, 34. 

m salvage cases, 36, 38. 

in case of stoppage in transitu^ 49. 

as to necessity of sale of ship by master, 58. 

parol, permissible to prove meaning of well-known expressions in 

contract, 74. 
in collision cases, 80, 82. 
seaman may give parol, of agreement entered into by him, 111. 

EXPANSION of goods on voyage, how freight calculated, 126. 

FOEEIGN SHIP, 

registration of mortgage of, 6. 

life salvage claimable m certain cases by, 48. 

necessaries men have action in rem against, 91, 93. 

discharge of seamen from, 119. 

payment of wages of seamen of, 119. 

FREIGHT, 

defined, 122, 130, 147. 

lump, 123. 

mortgage of, 7. 

when earned for purposes of general average, 16. 

liable to contribution for general average, 18. 

master has lien on goods for, 33. 

owing, paid to warehouse-keeper, cannot be recovered from con- 
signee, 34. 

may be subject of salvage and life salvage, 36, 47. 

shipowner has lien for, mentioned in bill of lading where chartered 
ship put up as a general ship, 62. 

to preserve shipowner's right to recover freight stipulated for in 
charterparty, bill of lading must contain limitation of master's 
authority, 62. 

dead freight, 130. 

advanced freight, 131, 147. 

as to shipowner's Hen for dead freight against consignee, 62. 

charterer may make advances on, to owner, 68. 

owner may insure, 68, 132. 

owner may secure advances mside on unpaid freight subject to 
maritime lien, 68. 

unpaid freight subject to maritime lien, 87. 

consignor may be sued for, even after transfer of biU of lading, 
106, 124. 

consignee may be sued for, unless only an agent, 106, 123. 

liable for seamen's wages recovered in action in remy 120. 

consignor primarily liable for, 123, 124. 

shipowner has lien on goods for, 123, 124, 128. 

shipowner may sue consignor or consignee, 123, 124. 

mere holder of bill of ladmg not liable for, 123. 

B. N 
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YICEimm!— continued. 

if master accept promissory note or bill of exchange from con- 
signee, he should make it clear that he preserves his rights 
■ against consignor, 1 24. 

not payable unless voyage completed, 125. 

on animals, 125. 

how calculated where there is an increase in bulk, 126. 

where goods arrive at a falling market owing to delay in prose- 
cuting voyage, 126. 

where goods damaged through negligence of master, 126. 

payable for goods mentioned in bill of lading, even though not put 
on board, 127. 

payable if goods be damaged, 126. 

not payable if voyage abandoned, or if ship brought to port of 
destination after voyage abandoned, 127. 

payable if goods brought to destination in another ship, 128. 

proportion of, payable where delivery taken at a port other than 
port of destination, 127. 

no lien where advanced, agreed to be paid, or where freight is to 
be paid after delivery of goods, 129. 

lien does not cover port charges, &c., only extends to, 130. 

lien for, how lost, 130. 

difference between advanced freight and a loan on, 131. 

advance freight cannot be recovered back if the voyage fails, 131. 

advance freight not subject to subsequent bottomry bond, 131. 

loan on, can be recovered by an ordinary action, 131. 

to be earned, cannot be insured, 132, 133. 

owner or charterer may insure advances on, made by way of loan, 
132. 

** advance," cannot be made ** loan ** on, merely by a provision to 
insure, 132. 

agreed to be advanced at a future date, and ship lost before that 
date, cannot be recovered by shipowner, 133. 

where some goods are lost, advance on, cannot be taken as a 
partial advance on all, 133. 

payment of advance, to master is not payment to owner, 133. 

cannot be recovered under agreement to pay, unless ship sea- 
worthy, 134. 

assignee of ship or freight is entitled to all, assignor had right to 
assign, 134. 

constractive loss of, 152. 

FUENITUEE OF SHIP, 
defined, 4. 

may be subject of salvage, 36. 
may be jettisoned, 76. 
may be sold for payment of wages, 120. 

GENERAL AYERAGE. See Average. 

GENERAL SHIP, 

chartered ship put up as general ship, owner has lien for freight 

mentioned m bill of lading only, 62. 
whether owner of, is a general carrier, 101. 
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GENEEAL BBTP—cmtin'ued. 

sometimes a chartered ship, 107. 

where chartered, shipper should be informed of the fact, 107. 

biU of lading should state so, 107. 

GUNS, included in sale of British ship, 4. 

H0E8ES, contracts for carriage of, 125. 
HOUE-WOEKINa, 73. 

INHEEENT VICE, 

in cargo, not subject of general average,. 14. 

in goods, excuses carrier, 101. 

may be means of shipowner losing freight, 125, 126. 

how freight calculated on increase of cargo from, 126. 

underwriter not liable for loss occasioned by, 160. 

INSOLVENCY. See Bankruptcy. 

INSUEABLE INTEREST, 
common carriers have, 101. 
when necessary, 146, 147. 
what interest sufficient, 147. 

INSXJEANCE. See also MAREra Insurance. 

when freight earned in case of general average, for purpose of, 16. 

how affected in certain cases where general average, adjusted 
according to foreign law, 17. 

meaning of ** warranted free from average " in policy of, 21. 

not recoverable if ship be unseaworthy, 23, 24. 

accepted after notice of certain defects, implied warranty of sea- 
worthiness satisfied, 23. 

may be vitiated by non-compliance with charterparty, 26. 

unjustifiable deviation will vitiate, 27, 43. 

deviating to communicate with ship in distress, 27. 

ship must usually visit intermediate ports in their geographical 
order for purpose of, 28. 

will not usually admit ship to revisit ports already called at, 28. 

protests useful in, 34. 

where policies vitiated through salvage act amounting to deviation, 
43. 

owner may insure freight, 68. 

where policy unintelligible or ambi^ous, 68. 

owner may make assignment of pohcy on freight, 68. 

policies insuring against barratrous acts, 78. 

may be followed for payment of wages recovered in action in rem 
where ship lost, 120. 

meaning of ** freight '* in policies of, 122, 147. 

cannot be effected on freight to be earned, 132, 133. 

wager policies of, 132. 

where charterparty imposes obligation on owner to insure, 64. 

INTERPLEAD, master should, on two persons presenting bills of 
lading for same cargo, 34. 

n2 
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JETTISON. See Gbwebal Average. 
defined, 76. 
finder of goods jettisoned has no title to same, 10. 

entitled to salvage, 10. 
in certain cases, no difference between sale of cargo and, 13. 
method of valuing goods jettisoned for purpose of general average, 

15, 19, 76. 
cargo and ship furniture may be jettisoned, 76. 
inherent vice in cargo may be ground for, 76. 

JUDICATUEE ACT, dealing with coUisions, 83. 

JUEISDICTION, 

of the Courts in collision cases, 83, 87. 
of the Admiralty Court for necessaries, 90, 91. 

for wages, 120. 

for money owing for building, equipping, 
or repairing ships, 91. 
Admiralty jurisdiction of High Court m England as applied to the 
Colonial Courts of Admiralty, 93. 



LADING. See Bill of Lading. 

of cargo, duties of master as to, 25. 

LATENT DEFECTS in ship known to vendor, 4. 

LAY DAYS, 
defined, 69. 
where no definite number of days fixed, custom of the port fixes 

the number of, 69. 
a reasonable time is implied where no time is specified for, 69, 71. 
definition of lay days held by merchants to embrace damage for 

detention beyond the lay days stipulated for, 69. 
contract should definitely state when, are to commence, 72. 
as to contractor not being responsible for delay where the circum- 
stances are beyond his control, 72. 
when, begin to run, 72, 73. 
when regulated by custom of the port, 72. 
effect of words ** according to the custom of the port" deleted 

from charterparty on, 73. 
when may be mdicated by well-known expressions, as ** turn," 

** regular turn," &c., 74. 

LIEN. See also Maritime Lien. 

of vendor, for unpaid purchase-money, 3. 

Hen existing at date of registration of mortgage of ship takes pre- 
cedence over same, 8. 
shipowner has, on cargo for general average contribution, 18. 
of master, for storing cargo and freight, 33. 
of master, is lost if he part with goods, 33. 
effect of warehousing goods on, 33. 
two liens may exist on goods at same time, 33. 
may be created in consequence of a general average act, 33. 
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LIEN — continued, 

salvor has, on property salved, 36. 

does not give right to stop iji transitu, 52. 

of vendor, gone where document of title to goods transferred to 
third party, 55, 

shipowner must look to lien on goods shipped where cesser of lia- 
bility clause inserted in charterparty, 62. 

of shipowner for dead freight and demurrage, reserved by charter- 
party, 62. 

shipowner may be deprived of his, by biU of lading, 63. 

sohcitor's, has no priority over other liens, 98. 

shipper cannot be made liable for, where he ships on a general 
snip which is chartered, and he is not informed of the diarter, 
107. 

for wages on ship, tackle and furniture, 1 20. 

postponed to that for damage from collision, 121. 

shipowner has, on goods until freight paid, 122 — 129. 

in order to preserve his, shipowner contracting with another to 
complete me voyage after abandonment, should make him his 
agent, 128. 

owner has no right of lien where advanced freight agreed to be 
paid, 129. 

none where freight is agreed to be paid after delivery of goods, 129. 

only extends to freight, and not to port charges, demurrage, &c. , 
130. 

special Hen for demurrage, &c., in certain cases only, 130. 

how lost, 130. 

LIFE SALVAGE. See Salvage. 

LIFTING SUNKEN VESSELS, liability of owner for cost of, 34. 

LIGHT-MONEY, subject of particular charges, 20. 

LIVE STOCK, 

contracts as to freight for carriage of, 125. 
re providing food for, 126. 

LOSS, 

when subject of general average, 13. 

when not subject of general average, 13, 14, 17. 

of goods by tneft, master responsible for, 25, 31 . 

by way of increased freight, caused by transhipment of cargo, 31. 

caused by rats, 31. 

different kinds of, 148. 

actual total, 148. 

position of underwriter after, 148. 

constructive total, 148, 149. 

LUMP FBEIGHT defined, 123. 



MAIL SHIPS, exempt from arrest and maritime lien, 90. 
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MAEINE INSURANCE. See aUo Insurance. 
abandonment, notice of, 149. 
adjustment, 155, 156. 
alien enemy, 148. 
assignment of policy, 147, 160. 
assignee may sue, 160. 
average, particular, 154, 157. 
petty, 154. 
general, 153. 
capacity of parties, 148. 
cKange of voyage, 143. 
concealment, effect of, 146. 
common memorandum, form of, 154. 

effect of, 154. 
contract of marine insurance, form of, 135, 136. 

is a contract of indemnity, 135. 
delay unreasonable, 142. 

deviation, 140 — 144. See under Implied Waeranty. 
freight, meaning of, 147. 

constructive loss of, 152. 
insurable interest, wben necessary, 146, 147. 

what interest sufficient, 147. 
legality, 140—145. See under Implied Warranty. 
liability of underwriter, commencement of, 148. 

for removal of wreck sunk in harbour, 
149. 
loss, different kinds of, 148. 
actual total, 148. 

position of underwriter after, 148. 
constructive total, 148, 149. 
misrepresentation, 140, 145. See Representation and Implied 

Warranty. 
notice of abandonment, 149. 

duty of assured when abandonment justifiable, 153. 
assured must give notice within reasonable time, 149. 
underwriter may accept or refuse, 149. 
effect of acceptance, 149, 150. 
refusal, 150. 
general average, 148, 153. 

expenditure, when recoverable as, 153, 156. 
particular average, 148, 167. 
payment, effect of, by underwriter to broker, 155. 
ponoy, different kinds of, 136. 
valued or open, 136. 
time or voyage, 136. 
interest or wager, 136. 

distinction between, 136 — 138. 
premium, return of, 158, 159. 
representation — 

definition of, 139. 

how different from warranty^ 140. 

must be material, 140. 

test of materiality, 140. 

division of, 140. 
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MARINE mSZTBLANGE— continued, 
representation — continued, 

positive, 140. 

of belief, 140. 

of information, 140. 

effect of, 141. 
sliip, injury to, when amounting to total loss, 151. 

when not, 151. 

notice of abandonment, when justifiable, 151. 

cost of repairs, how estimated, 152. 
slip, use and ei^ect of, 136. 
usage of trade, 143. 

effect of, 143. 
vice, inherent, 160. 
voyage, change of, 143. 
warranty, 

express or implied, 138. 

dennition of express, 138. 

effect of breach of, 139. 

implied warranty of seaworthiness, 140, 141. 

not implied in tune policies, 142. 

compliance with, 141. 

effect of breach, 141. 

liability of underwriter after breach, 142. 

implied warranty not to deviate, 140, 144. 

deviation actual and voluntary, 143. 

not implied in time policies, 142. 

loss before breach, 143. 

effect of breach, 142. 

usual course of voyage, 142. 

unreasonable delay, 142. 

deviation, how different from change of voyage, 143. 

deviation or delay, when excusable, 144. 

not greater than necessary, 144. 

implied warranty of legahly of venture, 140. 

effect of illegality, 144. 

premium not recoverable, 145. 

venture contrary to revenue laws, 145. 

implied warranfy not to misrepresent, 140. 

definition of misrepresentation, 145. 

effect of, after slip initialled, 146. 
wear and tear, 160. 

MAHTTDffE LIEN, 
defined, 87, 90, 93. 

difference between common law lien and, 87, 94. 
applies to ship and unpaid freight, 87. 
ship's appurtenances, 87. 

increased value of ship consequent on repairs effected at 
owner's expense after collision, 87. 
otherwise if effected at expense of third parties, 87. 
does not attach to cargo, 87. 
enforced by proceedings in reniy 90. 
subjects of, 90. 
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MAEITIME IjIEN— continued. 
mail sliips exempt from, 90. 

accrues from moment of circumstances creating it, 92. 
takes precedence of purchaser or mortgagee without notice, 94. 
right to arrest a ship to enforce, 93. 
master has, for wages, when appointed by charterer, if he is owner's 

agent or servant, 94. 
when the right to arrest a ship is lost, 93. 
to proceed in rem without givmg a, 93. 
of master and crew for wages may be waived, 95. 
how long will last in case of torts, 95. 

bottomry bonds, 95. 
for master and crew, 95, 96. 
not usually enforceable by master until termination of service, 96. 
follows the reSy 96. 

arises ex contractUj ex qtuisi contractu, or from tort, 96. 
wages earned in bringing ship to destination take priority over 
liens ex contractu or ex quasi contractu, 96. 
but postponed to lien for tort, 98. 
re wages earned on a previous voyage, 97. 
for torts, takes precedence over certain other liens, 97. 
extent of, in collision cases, 97. 
effect of bankruptcy upon, 98. 
procedure for enforcing, 98. 
lost if bail accepted, 99. 
after decree, takes priority of all others, 99. 

MAEITIME PERIL, 

damage sustained through, subject of particular average, 14. 
master not liable for damage to cargo occasioned through leakage 
caused by, 31. 

MAE^SHAL, duties of, 98, 99. 

MASTER. See also Duties of Master. 

not impliedly agent of mortgagee in possession, 8. 

where master servant of charterer, charterer may be constituted 
owner, 9, 54, 107. 

consent of, unnecessary to salvage where act subject of general 
average, 11. 

should be served with notice of stoppage in transitu, 55. 

where there is a chartered owner shipowner not personally respon- 
sible for the acts of, 64. 

engaged by shipowner representing himself agent of charterer 
may relieve the owner from responsibility to consignee, 64. 

where necessaries supplied ship on order of, 66. 

barratry by, 77. 

wilful infrmgement of collision regulations by, a misdemeanour, 
81. 

masters of ships in collision must give each other assistance, 81. 

must furnish each other with names of their ships, &c., 82. 

of tow, not liable for collision occasioned by fault of pilot, 86. 

has maritime lien for wages and for money expended for use of 
ship, 90, 94—97. 
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MASTER— continued, 

should liaye receipt for cargo delivered to him before signing bill 

of lading, 100. 
may hand goods to first person presenting bill of lading, 105. 
may sue consignor for freight, 106, 123, 124. 
may be sued by consignor for non-delivery of goods, 106. 

consignee for non-delivery of goods, 107. 
not compelled to forward goods where voyage abandoned, 128. 
wages of, appointed by chartered owner, may be recovered from 

owner, 64. 

MASTER, DUTIES OF, 
as to salvage, 11, 44. 

sale of cargo, 13, 28—30. 
use of ship, 14. 
cargo, 25, 26, 29, 31, 32. 
must provide tackling for cargo, 25. 

dunnage, 25. 
must not overload ship, 26. 

must not do anything to cause forfeiture of ship or cargo, 26. 
should notify charterers when ship ready to load, 26. 
must prosecute voyage without delay, intentional deviation, or 

stoppa^ at intermediate ports, 26, 27, 142. 
as to deviations, 27, 28. 

must visit intermediate ports in geographical order, 28. 
may tranship cargo, 30. 
may hypothecate cargo, 30. 
if necessary, must air and ventilate cargo, 31. 
not responsible for damage occasioned by leakage caused by perils 

of the sea, 31. 
responsibility as to damage to carso by rats, 31. 
responsible for cargo stolen or embezzled, 25, 31. 
must take every care of cargo, 32. 
if ship arrives in an unseaworthy condition, must be repaired before 

leaving, 32. 
if ship imable to reach port of discharge unless lightened, master 

must follow custom of port, 32. 
duties on arrival at port of destination, 32. 
must not hand over cargo where notice of stoppage in transitu 

received by, 32. 
may warehouse goods if delivery not taken within a reasonable 

tmie, 32, 33. 
as to cargo to be delivered on lighter, 33. 
has lien on goods for freight and other charges, 33. 
when his responsibility as to cargo ceases, 32, 33. 
when he should enter jjrotest and have same extended, 17, 34. 
on two persons presenting bills of lading for same cargo, 34, 105. 
with respect to salvors, 36. 
may be agent for carriage of consignor, 54. 
as to stoppage in transitu^ 53 — 56. 
as to sale of ship or share therein, 57 — 59. 
may be liable on contract entered into for shipowners, 61. 
must not be agent of charterer only for purposes of charterparty, 

62. 
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MASTER, DUTIES 0¥— continued. 

must assist the other ship in cases of collision, 81. 

must obey pilot's directions, 86. 

agreement between, and seamen, must be in form sanctioned by 

Board of Trade, mside in duplicate and signed before shipping 

master, and must be posted m conspicuous part of ship, 110. 
cannot usually bind owners to pay extra remuneration to crew for 

special exertion, 111. 
master must not advance to crew more than one-half of their 

wages whilst abroad, 113. 
may terminate agreement with crew abroad in certain cases, 114. 
must pay expenses in connection with death of seamen on behalf 

of owners, 114. 
as to master's claim for wages in cases of illness, 114. 
as to terminating agreements with seamen, 114, 115. 
as to payment of wages to seamen, 117 — 119. 
has same rights and remedies for recovery of wages as seamen, 

121. 

MERCHANT. See Consignor and Consignee. 

MERCHANT SHIPPING ACT, 1894... 7, 8, 18, 34, 38, 39. 

MORTGAGE OF BELL OF LADING. See Bill of Lading. 

MORTGAGE OF FREIGHT, 

when no good as against mortgage of ship, 7. 
difference between advanced freight and, 131. 

MORTGAGE OF SHIP, 
who may give, 6. 
how effected, 6. 
should be registered, 6. 
equitable, 7. 

prior liens existing at date of registration take precedence over 
8, 94. 

MORTGAGEE OF SHARE IN SHIP, 

should give notice of mortgage to managing owners and to ship's 

husband, 8. 
mode of taking possession by, 8. 

MORTGAGEE OF SHIP, 

should register mortgage, 6. 

rights and privileges of, 7, 8. 

in possession, regarded as owner, 7. 

entitled to freight as against mortgagee of freight, 7. 

does not acquire right to cargo, 7. 

not liable for repairs or stores supplied unless directly authorized 

by him, 8. 
master not impliedly agent of, 8. 
takes precedence of certain claims, 8. 
postponed to certain claims, 8, 94. 
not in possession, not entitled to freight being earned, 134. 
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MOETGAGOR OF SHIP, 
bankruptcy of, 6. 
making default, effect of, 7. 
materially impairing security, effect of, 7. 



NECESSAEIES, 

liability of owner for, 8. 

charterer for, 66. 
maritime lien attaches for money lent on bottomry bond for, 90. 
jurisdiction of Admiralty Court as to, 91. 
where supplied on personal credit of master or owner, 93. 

NECESSAEIES MEN, 

have no claim on the res until they have instituted their suit, 8. 

postponed to all valid existing charges, &c., 8. 

have a maritime lien for repairs and necessaries supplied to the 

ship, 91. 
have an action in rem against a foreign ship in all cases, 92. 

British ship in some cases only, 92. 
have no action in rem when the necessaries are supplied on personal 
credit of master or owner, 93. 

NEGLIGENCE, 

what acts amount to, and what to unseaworthiness, 22, 23. 

in collision cases, 80, 84. 

liability of tug and tow through, causing damage to third ship, 86. 

of earner renders him liable for damage, 101. 

doubtful how far shipowner may contract himself out of liability 

for personal, 103. 
owner may contract himself out of liability for his servants', 103. 
if goods are not delivered in consequence of perils of the sea, onus 

IS on plaintiff to show they were lost 'through, 107. 

** NEW FOE OLD" (GENEEAL AYEEAGE), 19. 
NOTICE OF ABANDONMENT, 149. 



OWNEE OF SHIP. . See Shipowneb. 

PAETICULAE AYEEAGE. See Avebage. 

PAETICULAE CHAEGES defined, 20. 

PASSENGEE, 

luggage of, not liable to general average contribution, 18. 
when, and when not, entitled to salvage, 40. 
wearing apparel of, exempt from life salvage contribution, 47. 
passenger-lists are evidence that persons mentioned therein were, 
48. 

PEETLS OF THE SEA. See Maeitime Peeils. 
PETTY AYEEAGE, 20, 154. 
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PILOT, 

when, and when not, entitled to salvage, 42, 43. 

tug subservient to, 86. 

master and crew must obey orders of, 86. ^^ 

PILOTAGE, 

subject of particular charges, 30. 

maritime hen attaches for payment of, 90, 97. 

lien for, takes priority over previous bottomry bond, 97. 

PLEA, 

of negligence in collision cases, 80. 
of inevitable accident, 80. 

POLIOS OF INSUEANCE. 8ee Insitbancb ; also Maeinb Instje- 

AkOE. 

PORT defined, 28. 

PORT-CHARGES, 

not covered by lien on freight, 130. 
when chargeable to general average, 13. 

PORT OF DESTINATION, 

on arrival at, cargo must be handed to holders of bills of lading 

as soon as possible, 32. 
if goods arrive at, after abandonment of voyage, freight is payable, 
127. 

PORT OF DISCHARGE, 

where ship ordered to, which she is unable to reach unless 

lightened, 32. 
contract of charterparty should state, 72. 

PORT OP REGISTRY of a British ship must be in her Majesty's 
dominions, 5. 

POSSESSION OF SHIP, 

when necessary for purchaser to take, 5, 6. 

not always necessary by purchaser of part only, 5. 

when and how mortgagee may assume, 7. 

PREMIUM, return of, 158, 169. 

PRESUMPTION, 

of property in ship passes to purchaser, 1 — 3. 
of unseaworthiness in certain cases, 23. 

PROTEST, 

master should note, in certain cases, 17, 34. 

master should extend, in certain cases, 17, 34. 

useful for insurance losses and calculation of averages, 34. 

not received as evidence in British Court, 34. 

PURCHASE OF SHIP, 
of two kinds, 1. 
evidenced by bill of sale, which must be registered at port of 

registry, 5. 
how affected by vendor's bankruptcy, 5. 
is subject to any lien existing at date of purchase, 94. 
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PURCHASER OF A SHIP, 

property of, acquired in during construction, 1. 

in ship, complete on part-payment of purchase-money, 

unless contract otherwise provide, 2. 
not complete in ship until delivery, where purchase- 
money made in one payment, 2. 
must take possession of ship on bankruptcy of vendor, 5. 
of a share only, not protected against the bankruptcy of vendor 

when vendor remains in possession, 5. 
may recover salvage from owner for repairs effected where sale set 

aside owing to want of authority for master to sell, 37. 
burden of proving necessity for sale by master on, 57. 
from master acquiring title, valid according to law of the country 
where he purchased, cannot have same set aside by English 
Courts, 59. 
justified in paying purchase-money to master where sale by master 

justifiable, 59. 
purchases subject to all liens, 94, 96, 120. 

PURCHASER OF CARGO, 

from master having no authority to sell, acquires no title as against 

cargo-owner, 31, 32. 
may recover salvage from owner where sale set aside, 37. 
acquiring title thereto by purchase from master, valid according to 

the law of country where it was purchased, cannot have sale 

upset by English Courts, 59. 

QUARANTINE, 
charges of, 20. 

regulations for, preventing discharge of cargo will not prevent 
demurrage, 70. 

RANSOM OF SHIP, wages of master and crew liable to general 
average in case of, 18. 

RATS, damage caused by, 31. 

REGISTERED OWNER, 

prima fade liable for debts contracted on behalf of the ship, 8. 
Durden of proof on, to show person contracting debts not his 
agent, 8. 

REGISTRATION, 
of biU of sale, 5. 
of charterparty, 8. 
of mortgage, 6—8. 
of ship, 5. 
of transfer of ship, 5. 

REM, ACTION IN, See Acjtion ; Lien ; Maritime Lien. 

REPAIRS, 

mortgagee not liable for, unless directly authorized by him, 8. 
master may sometimes sell cargo to effect, 30. 
hypothecate ship for, 57. 
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"REPAIBS—coniinued, 

ship should be repaired and not sold by master, 57. 

where value of ship is increased by, effected, 87. 

maritime lien attaches for money lent on bottomry bond for, 90. 

necessaries men have no maritime lien for, 91. 

cost of, how estimated, 152. 

EBPEESENTATION. See Marine Insueance. 

EESPONDENTIA BOND, 18. 

BIVEE CHARGES, 20. 



SALVAGE, 

defined, 36. 

finder of jettisoned cargo not entitled to, 10. 

when subject of average and particular average, 10, 11. 

duty of master as to, 11, 44. 

loss, what is, 20. 

if ship become subject of, through unseaworthiness, shipper not 
liable to contribute to, 24. 

exception to the general principle of common law, 36. 

acts deemed a deviation, 27. 

ship's apparel and freight, subject pf, 36. 

gas fioat not the subject of, 36. 

salvor's position where possession not parted with, 37. 

parted with, 37. 

persons interfering with salvors must show that their assistance 
was necessary to recover, 37. 

sale of ship by master set aside, purchaser may recover for repairs 
effected, 37. 

purchaser of cargo having sale upset may recover from cargo- 
owner, 37. 

salvor has lien for, until paid, 37, 97. 

if amount of, disputed, owner may tender a reasonable amount, 
38. 

Admiralty Court to tiy cases of, 38, 39. 

powers 01 Admiralty Court in matters of, 38. 

something must generally be salved before claim for salvage sus- 
tainable, 39. 

claimable where agreement made with master, whether anything 
salved or not, 40, 44. 

salvor may sometimes abandon lien on ship and still recover, 39. 

where a person renders assistance and cannot recover, salvage 
may sometimes recover for work and labour done, 40. 

when seamen entitled to, 41. 

may arise from other than perils of the sea, 40. 

where only part of the ship oelongs to same owner, 41. 

who entitled to, 10, 40. 

not allowed where services required owing to default of persons 
claiming, 41. 

where one ship helps another belonging to the same owner, the 
crew of the helping ship is entitled to, 41. 
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BALYAGtE— continued. 

as to chartered vessels, 41. 

tug not usually entitled to, while towing agreement lasts, 42. 
tug may sometimes abandon contract and be entitled to, 42. 
would probably be granted to towing ship where no agreement 

for remuneration entered into, 42, 44. 
pilot only entitled to, under exceptional circumstances, 43. 
owner of cargo on a salving ship cannot participate in salvage 

remuneration, 43. 
where agreement entered into for remuneration it will be upheld, 

44. 
agreement set aside where inequitable, 44. 
agreement by master binding on owners, 44. 
damage to property engaged in salvage service may be considered 

in assessing amount of, 45. 
Court will never award more than a moiety of property solved, 45. 
where services of vessel rendering assistance dispensed with, and 

offer of further assistance by her declined, such offer will be 

considered by Court, 45. 
salvors may have amount reduced or lose their right to, through 

carelessness, negligence, or misconduct, 45. 
only payable out of property salved, 47. 
in case of capture, 46, 47. 

course to be followed in dealing with the res salved to preserve, 46. 
maritime lien attaches for payment of, 90, 97. 
priority of, 97. 

towage not amounting to, has no lien, 97. 
crew may abandon right to, 112. 

SALVAGE, LIFE, 
defined, 47. 

where no property salved, not recoverable, 47. 
course to Be adopted in such cases, 47. 
ship, cargo and freight liable to contribute to, 47. 
no personal responsibility on owners of ship or cargo for, 47. 
rendered to British ship claimable wherever act took place, 48. 

SALVAGE PEIZE, dealt with by Naval Prize Act, 1864... 46. 

SEAMEN, 
• defined, 109. 

various provisions in the Shipping Act dealing with, 109, 110. 
hiring agreement with, must be in form sanctioned by Board of 

Trade, 110. 
agreement must be read over to, and signed before shipping 

master in duplicate, 110. 
substitutes for engagement of, 110. 
employment of Lascars as, 110. 
discharge of, 110, 118. 
wages of, 110—112, 119. 
how engaged in a British colony, 111. 
on agreement being signed, it becomes the only evidence of the 

contract with, 111. 
may give parol evidence of agreement. 111. 
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SEAMEN— continued, 

need not produce agreement in any proceedings, 111. 

must use best exertions for ship and cargo, HI. 

not entitled to extra remuneration for special exertions, 111. 

new agreement may be made with, in certain cases, 111. 

if agreement repugnant to law it is void, but seamen may recover 

wages under it, 112. 
when right to wages and provisions commences, 112. 
cannot by agreement waive lien for wages, 112. 
may waive right to salvage, 112. 
if discharged from no fault of their own, entitled to compensation, 

112. 
when need not proceed on voyage after agreement signed, 112. 
advances to wives and families of, 113. 
wages of, will continue until due termination of agreement for 

service if once entered upon, 113. 
assignment of wages before accrued due, not binding on, 113. 
power of attorney given by, to receive wages, not irrevocable, 113. 
payments made to, for wages, valid notwithstanding previous 

assignment made, 113. 
wa^s of, cease on ship being wrecked or abandoned, 113. 
entitled to free passage to port of departure or compensation on 

ship being wrecked or abandoned, 113. 
wages of, cease on capture of ship, 113. 

agreement with, may be terminated abroad in certain cases, 114. 
who liable for expense of illness of, or injury to, 114. 
death of, expense in connection with, to oe borne by shipowners, 

114. 
leaving ship through illness, expenses of illness are a charge on 

their wages, 114. 
if removed from ship throug:h illness for general good, and after- 
wards returns, he is entitled to full wages, 114. 
not entitled to wages during refusal to work, or imprisonment, 114. 
if illness caused by his own wilful default, owner not liable for 

wages, 114. 
if, refuse to perform his part of contract master may terminate 

same, 115. 
wages of, may be forfeited in certain cases, 115, 116. 
agreement with, not terminated until voyage completed and cargo 

delivered, 116. 
if, leaves ship before cargo delivered, may be treated as a deserter, 

116, 117. 
may leave ship in certain cases, 117. 
payment of wages of, and discharge of, 117 — 119. 
may bring action in rem for recovery of wages, 119, 120. 
action for wages of, if under 50Z., to be brought before a justice, 

119, 120. 
where voyage terminates in United Kingdom, can only bring 

action for wages there, 120. 

SEAWOETHINESS, 
defined, 22. 
latent defects, 4, 24. 
warranty of, as applied to contracts, 4, 22, 141. 
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SEAWOHTBIKESS— continued. 

ship may be in a state of, for one voyage and not for another, 22. 
amount of, required to be determined by perils likely to be en- 
countered, 22. 
no warranty tbat ship continue in a state of, throughout voyage, 

23. 
if ship disclose unseaworthiness soon after leaving port for no 

apparent reason, presumption is against, 23. 
as to burden of proving unseaworthiness, 23. 
fact that a ship leaves port apparently staunch, not conclusive 

evidence of, 23. 
implied warranty of, satisfied in certain cases, 24. 
the whole question of, one of fact, 24. 
where ship not in a state of, owner and not insurer is liable to 

shipper, 24. 
shipowner may contract himself out of warranty of, 25. 
if ship arrive in port not in condition of, she must be repaired 

before leaving, 32. 
of ship a condition precedent in contracts as to advance of freight, 

134. 

SHARE IN SHIP, 

what necessary for protection of purchaser of, 5. 
mortgagee of, should give notice to managing owners, 8. 
mode of obtaining possession of, 8. 

SHIP. See also British Ship ; Chabteeed Ship ; Fobeion Ship ; 

General Ship ; Insubance ; and Mabine iNSimANCE. 
defined, 1. 
sharestin, 1. 

title to, how acquired, 1. 

vendor of, cannot give better title than he possesses, 1. 
purchase of, 1, 5. 
property in, passes to purchaser on part pajrment, unless contract 

otherwise provides, 2. 
where contract provides for one payment only, presumption is 

that no property passes until dehvery, 2. 
contract of construction of, should show services for which it is 

required, 3, 4. 
sale of, may sometimes be set aside, 4. 
what sale of, includes, 4. 
sale of, evidenced by bill of sale, 5. 
must be registered at port in her Majesty's dominions, 5. 
temporary registration of ship, 5. 
muniments of title of, o. 
when necessary to take possession of, 5, 6. 
with respect to mortgage of, 5 — 8. 
registered owner of, prima facie liable for debts, 8. 
transfer of, by way of mortgage, 8. 
to be used for purpose for which she was intended, 14. 
liable to general average contribution, 18. 
as to unseaworthiness, 22—25, 32. 
must not be overloaded by master, 26. 
as to deviation, 26—28, 142. 

B. O 
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SHIP — contintied, 

must usually visit intermediate ports in their geographical order, 

28. 
need not visit all ports mentioned in policy of insurance, 28. 
whole of cargo must not be sold for benefit of, 30. 
arriving in port in an unseaworthy condition, she must be repaired 

before leaving, 32. 
unable to reach port of discharge unless lightened, must follow 

custom of the port, 32. 
liability of owner for removal of sunken, 34. 
dealing with salvage, 36—48. 
must be restored to owner in case of recapture, 46. 
as to master's power to sell, 67 — 69. 
master may hypothecate, for repairs, 67. 
is entirely under control of chartered owners, 63, 64. 
responsible for damages in all cases where an action in rem will 

lie, 64. 
demise of, 64. 

demised, may be arrested in an action for recovery of wages, 64. 
with respect to collision, 81 — 89. 

may be sold for payment of wages under justice's order, 120. 
must prosecute voyage, 142. 
whenmjury to, amounts to total loss, 151. 

SHIPBUILDER, 

warrants that ship will be reasonably fit to perform services for 

which she is built, 3. 
to bind him to this warranty contract must show services for 

which ship required, 3. 
measure of damages against, on failure to complete contract, 3. 

SHIPOWNER. See also Bill of Lading; Charterparty ; Sal- 
vage; Demurrage; Consignor. 
how title of, acquired, 1. 
registered, what, 6. 
reputed, what, 6. 
may mortgage ship, 6. 
when mortgagee regarded as, 7. 
as to his liability for debts contracted by ship, 8. 
charterer may be, for particular voyage, 9. 
as to his liability for general average, 12, 14, 17. 
as to his remedies in certain cases of general average, 18. 
must deliver cargo after reasonable ofEer of contribution for 

general average, 18. 
in all agreements between shippers and, certain obligations on the 

latter are always expressed or implied, 22. 
liable to shipper for landing and warehousing charges if ship 

unseaworthy, 24. 
no warranty on, where specially contracted against, 25. 
may be liable for loss caused by charterparty not being strictly 

complied with, 26. 
liable to cargo-owner for cargo sold for repairs to ship if ship 

subsequently lost, 30. 
cargo-owner cannot recover from, cost of transshipment and extra 

freight payable for forwarding cargo, 31. 
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SBIPOWKEBr-coniiniied. 

liability of, for removal of sunken vessel, 35. 

liable to purchaser of ship for repairs effected, if sale set aside, 37. 

when, entitled to salvage, 40. 

bound by agreement made by master for salvage services, 44. 

liable for salvage in case of recapture from an enemy, 46, 47. 

regarding stoppage in transitu^ 55. 

disputing sale by master, burden of proving necessity for, on 

master and purchaser, 57. 
must be communicated with by master before selling, where pos- 
sible, 57. 
intending to dispute sale by master must proceed without delay, 

59. 
receiving purchase-money from master for sale of ship cannot set 

sale aside, 59. 
rights and liabilities of, under charterparty, usually determined 

Dy exact contract entered into, 60, 65, 66. 
may sue and be sued on master's contract, 61. 
when liable for ** dispatch money," 69. 
liability of, in cases of collision, 80 — 87. 
whether, a common carrier, 101. 
liability of, for refusal to carry goods, 102. 

for loss of life or damage to goods now limited by 
statute, 102. 
may contract himself out of liability for acts of his servants, 103. 
may be bound by master to pay extra remuneration to crew in 

certain cases of extraordinary exertion. 111. 
liable to seamen for wages earned under agreement, 112, 118. 
cannot enforce agreement with crew if voluntary alteration is 

made in voyage, 112. 
liable for expenses of illness of master, apprentices, and crew, 1 14. 
where bill of lading conclusive evidence that goods received by, 

127. 

SHIPPEE, 

cannot recover from insurer where ship unseaworthy, 24. 

on discovering ship to be unseaworthy need not load his goods on 
board, 24. 

may recover damage from owner if ship be lost through unsea- 
worthiness, 24. 

should enter protest in certain cases, 34. 

should be informed when general ship is a chartered ship, 107. 

SIGNALS subject of particular charges, 20. 

SPONTANEOUS COMBUSTION, cargo damaged through, not sub- 
ject of general average, 14. 

STOPPAGE IN TRANSITU, 
defined, 49. 
cargo must not be handed to holder of bill of lading where notice 

of, received by master, 32. 
where vendee of goodsbecomes insolvent, 50. 
where vendee does not become insolvent, proof on vendor that he 

had good reason for exercising, 50» 

o2 
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STOPPAGE IN TRANSITU— continued. 

where vendor exercises, unreasonably, liable to vendee for breach 

of contract, 50, 55. 
on discovering that he has given notice unreasonably, vendor 

should withdraw, 50. 
where goods reach an agent, not being the carrier, the vendor's 

right is not ousted by partial payment of the price, 50. 
right of, remains in vendor only during transit, 50. 
meaning of *' during transit," 50, 51. 

may be exercised even after delivery to carrier for consi^ee, 51. 
may not be exercised after delivery to agent of consignee not 

biding a carrier, 51. 
where consignor to advise consignee's agent as to forwarding goods, 

right to, remains, 51. 
for purpose of, carrier may be warehouseman for consignee, 51. 
other persons than vendor may exercise right of | but must have a 

*' property " in the goods, 51. 
consignee may take possession from his carrier before arrival at 

destination, so as to prevent, 52. 
actual or constructive possession by consignee sufficient to pre- 
vent, 52. 
possession during transit must be actual, unless carrier specially 

agree to hold for consignee in order to prevent, 53. 
no cause of action between consignor and consignee where con- 
signee assumes possession during transit, 52. 
goods placed in warehouse by consignee's servants against his 

wish, but allowed to remain after notice, terminates the transit, 

53. 
right of, not terminated where consignee does some act to show 

he does not ratify his servant's act of placing goods in warehouse, 

53. 
transit not complete where some act still requires to be done by 

consignor or consignee before possession can be parted with, 

53. 
goods sold on fixed credit which has not expired may be stopped 

in transit, 53. 
or where bills of exchange have been given, but not accepted, in 

actual payment, 53, 106. 
where part of ^oods delivered, such delivery intended to relate to 

the whole right of, gone, 54. 
where intention that part delivery relates to whole is not clear, right 

of, may be exercised as to balance, 54. 
where goods shipped on consignee's ship, master receives i)088ession 

for consignee unless bill of lading preserve right of, by expressly 

making him agent for the consignor, 54. 
right of, gone where ship is chartered by consignee and master his 

servant, 54. 
agent stopping goods without authority, but .his act ratified by 

principal after the transit terminates, does not validate the 

agent's act, 54. 
gone where document of title transferred to third party, 54, 55, 105. 
where bill of lading mortgaged, right of, gone to extent of mort- 
gage, 65. 
requirements of notice of, bo* 
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STOPPAGE IN TEANSITU— continued. 
on whom it should be served, 55. 
duties of person on whom notice of, served, 56. 
master not responsible for mistake of vendor giving notice of, 56. 
vendee has remedy against vendor for mistake in giving notice 

of, 56. 
right of, gone, where bill of lading transferred for value, 105. 

STOWAGE, master's duties as to, 25. 

STEANDING OF SHIP, 

cost of re-floating stranded ship where for benefit of all concerned 

chargeable to general average, 12. 
repairs necessary through stranding not usually chargeable to 

general average, 12. 
does not give master power to sell, 58. 

STRIKES, 71. 

SUBETY not a consignor for purpose of stoppage in transitu unless he 
pay before insolvency, 52. 

TIDE, ship ordered to port of discharge which she is unable to reach 
on account of, 32. 

TITLE, 

to a ship, how acquired, 1. 
by purchase, 1. 

capture, 1. 
completed by registration of bill of sale, 5. 
when necessary for purchaser to take possession of ship to com- 
plete his, 5. 
vendor should deliver muniments of, on sale of ship, 5. 
how acquired by purchaser of cargo as against owner where master 

sells without authority, 30, 31. 
acquired by purchaser from master to ship or property valid 
according to law of the country where sale effected cannot be 
set aside by English courts, 58. 

TOW, 

taking another ship in, held to be deviation, 28. 

ship taking another in tow without agreement as to remuneration 

probably entitled to salvage and not towage, 42, 44. 
and tug held in law to be one ship, 86. 
liabilily of, for damage to third ship, 86. 

which her tug has been compelled to pay, 
86. 
master and owners of, not liable for collision occasioned by fault 

of pilot compulsorily on board, 86. 
in event of collision between tug and tow, if both in fault neither 

can claim compensation from the other, 86. 

TOWAGE, 

subject of particular charges, 20. 

maritime hen attaches for pa3rment of, by master, 90. 

not amounting to salvage takes no priority over bottomry bond, 97. 
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TOWING CONTEAOT, tug may sometimes abandon and be entitled 
to salvage, 42. 

TEANSFER OF SHIP, 

evidenced by bill of sale, 5. 

evidenced temporarily by registered indorsement on ship^s register, 

5. 
possession should be taken on difficulty arising in registration 

of, 5. 
by way of mortgage, 6. 

TRANSFEREE OF SHIP upon trust for sale not regarded as 
owner, 8. 

TUG, 

not usually entitled to salvage wbile towing agreement lasts, 42. 
when contract to tow may be abandoned, 42. 
and tow held in law to be one vessel, 86. 

liability of, for damage done to third ship by tug or her tow, 86. 

which her tow has been compelled to pay, 
86. 
ordinarily subservient to pilot, 86. 
liable for collision occasioned by fault of pilot compulsorily on 

board her tow, 87. 
in event of collision between tug and tow, if both are in fault 
neither can claim compensation from the other nor recover for 
salvage services, 86. 

TURN, regular turn, 74. 

UNDERWRITER. See also Marine Instjraitcb. 
commencement of liability of, 148. 
for removal of wreck sunk in harbour, 35, 149. 
liability of, where certain general average adjustments made 

according to foreign law, 17. 
liability of, where policy provides " warranted free from average," 

21. 
accepting insurance after notice of certain defects, implied war- 

rantv of seaworthiness satisfied, 23, 24. 
not liable to shipper where ship unseaworthy, 24. 
discharged by deviation except as to loss arising prior to deviation, 

27. 
discharged by unusual delay in commencing and prosecuting 

voyage, 27. 
in interest of, ship should be repaired and not sold by master, 57. 
effect of payment by, to broker, 155. 
not liable for loss occasioned by inherent vice, 160. 

UNSEAWORTHINESS. See SBAWORTHmBSS. 

• VENDOR, 

of a ship must have a good title» 1. 

property of, in ship presumed to pass to purchaser on part pay- 
ment, 3. 
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YESBOn— continued, 

property of, does not pass until delivery of ship, where purchase- 
money paid in one payment, 2. 

no warranty that ship suitable for services required implied 
against, where not the builder, 3. 

must execute bill of sale in favour of purchaser on sale of ship, 5. 

how purchaser affected by insolvency of, 5. 

should deliver muniments of title on sale of ship, 5. 

respecting right of, to stop in transitu, 49 — 56. 

VICE INHERENT, 160. 



WAGES, 

of master and crew, not Hable for general average, 13, 18. 

if master and crew appointed by chartered owner, may be 
recovered from owner, 64. 

maritime lien attaches for, 90, 118. 

master and seamen cannot waive their lien for, 95, 112. 

lien for, lasts six years, 95. 

lien of master for, not usually enforceable until the termination 
of the service, 96. 

earned in bringing ship to destination have prior lien over liens 
ex contractu or ex quasi contractu, 96, 97. 

as to lien for, earned on previous voyage, 97. 

claim for, may be enforced by proceedings in rem or in personam , 
98. 

re advances to seamen's wives and fanulies from, 113. 

master must not pay crew more than half of, whilst abroad, 113. 

advance notes for, not negotiable instruments, 113. 

if agreement entered upon, wages will continue until due termina- 
tion of agreement for service, 113. 

not subject to attachment or arrest, 113. 

assignment of, by sailor before they accrue due, not binding on 
him, 113. 

payment of, to sailor, valid notwithstanding previous assignment, 
113. 

power of attorney by sailor to receive, not irrevocable, 113. 

cease on ship being wrecked or abandoned, 113. 

cease if ship captured, 113. 

must be paid seaman, up to time* of removal from ship through 
illness, 114. 

if seaman removed through illness for general good and after- 
wards returns, he is entitled to full wages, 114. 

do not accrue duiing refusal to work or imprisonment, 1 14. 

seaman not entitled to, during illness, if caused by his own 
wilful act, 114. 

may be forfeited in certain cases, 115. 

master must make out account for, 117. 

how and when to be paid, 119. 

if under 50/., action for, to be brought before justice, 119. 

if not paid under justice's order, may be levied by distress or sale 
of ship, 120. 
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WAQtBS—continued, 

recovered in action in reniy may be paid out of insurance where* 

ship lost, 120. 
master has same rights and remedies for, as seamen, 121. 

WABEHOUSE, 

master may warehouse goods of which delivery is not taken within 

a reasonable time, 33. 
how master's lien affected by warehousing goods, 33, 34, 128. 
carrier may be warehouseman for consignee in cases of stoppage 

in transitUy 51. 
how warehousing goods affects stoppage in transitu, 53. 
shipper may warehouse goods and still preserve lien, 128. 

WAERANTED FREE FEOM AYEEAGE, 21. 

WAERANTY, 

of shipbuilder, 3. 

between shipowners and shippers, 22. < 

express or implied. See Mabine Insubance. 

WEAR AND TEAR, underwriter not liable for ordinary, 160. 



YORK ANTWERP RULES, as to deck cargo and general average, 
16. 
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